FRI DAY, FEBRUARY 18, 1994, 8:30 A M
--000- -

MR DEL PIERO. Ladies and gentlenen, this hearing
wi |l again cone to order.

This is the 40th day of the Mono Lake Basin Water
Ri ghts Hearing being conducted by the State Water Resources
Control Board and the continuation of the hearing by the
board on Anendnent to the City of Los Angeles' water rights

licenses for the diversion of water fromstreans tributary to

Mono Lake.

My nane is Marc Del Piero. | amVice-Chair of the
State Water Resources Control Board, and | have been acting
as the Hearing Oficer for the Board on this matter for a
very long time.

Today we have the end of the presentation of
surrebuttal w tnesses on behalf of the National Audubon
Soci ety and Mono Lake Comittee and the Los Angel es
Department of Water and Power, and then after conpletion of
those surrebuttal w tnesses, we will proceed to the closing
argunent s.

Good norni ng, M. Dodge.

MR, DODGE: Good norni ng.

MR, DEL PIERO.  You have three w tnesses today, M.
Messick, M. Vorster, and then M. Sheikh; is that correct?

VMR DODGE: That's true.
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MR DEL PIERO. Do we have anything froma procedural
standpoi nt before | make a couple of coments?

VMR DODGE: Yes, | do have two issues | would like to
get resolved. One is the one | referred to yesterday, and |
am wondering what the Board's intent is with respect to the
finalization of the reports by the Planning Team The second
issue is apparently there is a neeting of the LAAVP-type
fol ks next Tuesday.

MR DEL PIERO A variety of type folks that are
i nvol ved wi th several nodels.

MR DODGE: | amnot famliar with the details, but
fromwhat | understand, out of that neeting there nay cone
some adjustnents, and ny concern is that sone party may w sh
to address the Board on those adjustnments, either in terns of
coments or w tnesses, or whatever, and fromwhat | know, |
believe that to be unlikely.

| believe the changes, if any, will be so m nor that
there will be no need to conme back here, but I would hate to
| ose the opportunity to do that in the event that I am w ong,
and I think we ought to address that issue.

MR DEL PIERGC M. Frink and I have had the occasion
to discuss this. W share the same opinion. It seens to ne
that given the uncertainties of a variety of factors
i nfluencing the conpletion of those reports, and a nunber of
t hem have been occupied on the record already, so | am not



going to tal k about themtoday. There is no assurance that
the Board can receive from anybody when those reports will be
conplete. Sooner or later it will become apparent that
additional information that was not elicited during the
course of the evidentiary portion of this process will cone
to light. Reports will be done in the future and, as was

poi nted out yesterday frankly by Dr. Stine, the degree of

i nformati on and science that ultimately is to be devel oped
about the ecosystemin Mono Lake at this point in time is not
fully devel oped and may never be fully devel oped. Sooner or
later the Board's record has to cone to a close. |If thereis
a conpelling reason that develops for the Board to reopen
that record, the Board, based on its own notion, can consider
it at that tinme. However, at this point it appears that we
have a full and fair evidentiary record that has been
assim | ated over the |last 40 days and will be conpleted after
today. And I think my four colleagues are, in fact, prepared
to close the evidentiary record received and the fina

subm ttals and pursue the devel opnment of an order

M. Frink, do you have anything to comrent on?

MR FRINK: Just very briefly to clarify that the
nmeeti ngs regarding the econom c nodels are regarding the
changes in the nodels, they were just to nake sure that our
staff understands sufficiently well that they could run the
nodel using different assunptions and so forth, and so far as



t he LAAMP nodel is concerned, if changes are nade that are
significant enough to warrant reopening the record in order
that the Board could utilize the nodified version of LAAWP
the Board could consider that in the future, as you

i ndi cated, but in the absence of reopening the record, we
woul d assune that we would work with 3. 3.

If the record is reopened, it could be done either by
stipulation, if everybody who is involved is satisfied that,
in fact, have inproved and there is no need for further
hearing, and hopefully that would be the preferable way in
the event it becones necessary to reopen the record.

MR DEL PIERO. M. Birm ngham

MR BIRM NGHAM The only observation | was going to
make was the one M. Frink nmade. There are very few parties
who are interested in LAAMP, and there are very few parti es,
in fact, who have the expertise to comment on the revisions
to LAAWP. Those are M. Vorster for the Mono Lake
Conmi tt ee/ Nati onal Audubon Society, Cal-Trout, Fish and Gane,
and M. Hasencanp and M. Deas on behalf of the Departnent of
Water and Power, and M. Hutchison and staff nenbers on
behal f of the Board.

If those individual s reach agreenment about proposed
nodi fications to LAAMP, it's doubtful that anyone woul d need
to cross-exam ne those individuals on any nodification, and a
stipulation can be nade that that revised nodel can be used.



But we woul d be opposed to having a record | eft open
so that a nodel or any other evidence could come in if we
woul d not have the opportunity to cross-exam ne

MR DEL PIERGC M. Roos-Collins.

MR, ROCS- COLLINS: This hearing has gone on for 40
days. This tine represents what we expect to see in Rush and
Lee Vining creeks, and this Board's order takes effect. This
heari ng has gone on | ong enough. Cal-Trout supports
ent husiastically this Board's intent to issue its order as
expedi tiously as practical

As we said, when we raised the question of M. Trihey's
pl anni ng reports, we view those reports as inportant, if not
essential, on certain limted questions which this Board is
consi deri ng.

G ven your ruling once those records are avail able, we
will seek to obtain a stipulation by the parties for their
adm ssion. Failing that, what is the proper mechani sm by
which this Board on its own notion will reconsider opening
the record?

MR DEL PIERO. There is one of two ways. You can
petition the Board to reopen the record, or the Board, once
it is made aware of those studies, can, in fact, on its own,
act to reopen the hearing.

MR ROOS-COLLINS: Thank you.

MR DEL PIERO M. Dodge



MR DODGE: | have a witness if you are ready.

MR DEL PIERO. One other thing before we go on. M.
Koehler, I amin receipt of correspondence addressed to ne
fromyou.

M5. KOEHLER: And all parties have a copy of it. The
letter you are referring to is ny correspondence to the
parties about rules for the final briefing. If you would
like to dispose of that now, that would be convenient for us.

MR DEL PIERO. M. Canaday, have you conputed the
dates on the cal endar?

VMR, CANADAY: No, but that can be done.

MR DEL PIERO. M. Frink, have you?

MR FRINK:  You indicated | ast week, | believe, that
closing briefs, initial closing briefs, would be due 30 days
fromthe close of the hearing, assunming that we end today.
Thirty days fromthe close of the hearing would be Sunday,
March 20. Moving the due date up a day to the next business
day woul d make t hem due, Monday, March 21.

MR DEL PIERO. Cosing briefs will be due no |ater
than 4:00 p.m on the 21st of March.

MR FRINK: You also indicated rebuttal briefs would
be due 20 days after the closing briefs. Again, if we go 20
days fromthe 21st, that would end on a Sunday, so noving it
ahead a day would nake the rebuttal briefs due Monday,

April 11.



M5. KOEHLER: Could | ask for clarification. Due,
does that mnean received in everybody's hands?

MR, DEL PIERO. Due neans they will have been received
no later than 4:00 p.m, March 21, by all parties.

MS. KOEHLER | appreciate that clarification.

MR, DEL PIERO. And the response briefs 20 days |ater.
VWat is the date?

MR FRINK  April 11.

MR DEL PIERO. They will be received by all parties
no later than 4:00 p.m, April 11.

Now | et me ask a question. Does anyone have an
objection to closing briefs being linmted to 75 pages?

MR ROCS-COLLINS: M. Del Piero, before we discuss
length of briefs, let me ask one question regarding the due
date for closing briefs. Last week we di scussed a 30-day
deadline fromthe availability of the last transcript. When
will the last transcript fromthis proceedi ng be avail abl e?

MR DEL PIERO Actually, we didn't discuss the 30-day
deadline fromthe availability of the last transcript. It
was 30 days fromthe close of this hearing, and the
di scussion was that the vast majority of the transcripts for
this hearing have al ready been received by all parties. The
last day, | think, is probably going to avail abl e when, M.
Book?

THE REPORTER. Wthin a week to ten days, no |ater



than that.

MR DEL PIERO Unless | amwoefully m staken, today
internms of the presentation of surrebuttal evidence, | don't
think that's going to inpede anybody's ability to prepare
their closing briefs. O course, |I've been wong before.

VMR DODGE: That's not a conment, |'msure, about M.
Vorster. (Laughter.)

MR DEL PIERGC No, this is a conment on the new test
t hat has been established by the State Water Resources
Control Board. It is an interesting test. (Laughter.) M.
Bi r m ngham

MR, BIRM NGHAM  You raised a question about whether
there should be a 75-page limt on closing briefs. |
certainly hope that the Departnent of Water and Power can
address the issues that need to be addressed in |l ess than 75
pages, but as we were at the beginning of this proceeding,

t he Departnment of Water and Power is confronted with what is,
in essence, 12 opposing parties, all of whom have interests
in particular issues, or parties that can coordinate the
argunents to be presented in closing briefs. And | would not
want to be faced with an artificial limt on how long the
brief can be.

MR DEL PIERO. M. Birm ngham | amnot inclined to
set alimt on the length of either closing briefs or the
response briefs. You all are obliged to represent your



clients in the best fashion possible. It is inappropriate
for me or the Board to set a limt on your ability to
represent your client's interests sinply based on the wei ght
of the paper you all wish to submt.

Now, your clients may want to give some consideration
if you bill by the page, but | think we have gone way beyond
that, too. M. Frink.

MR FRINK: Yes, | just had a question. You indicated
that reply briefs also had to be received by all of the
parties on April 11 at 4:00 p.m 1In view of the fact that
the parties aren't going to have to be responding to reply
briefs, I wondered if it mght not he acceptable to just say
that they had to be received by the Board and served by mail
on all other parties by April 11.

MR DEL PIERO. No, April 11, 4:00 p.m, all parties
will be in receipt.

M5. KOEHLER:  Thank you very much.

MR BIRMNGHAM M. Del Piero, I may have m ssed
this, and | apologize. |Is it understood that all parties
will be in receipt by 4:00 p.m on March 21?

MR DEL PIERO Yes. M. Dodge, your witnesses, sir.
That's what we are here for.

VR DODGE: W call Tim Messick. | should indicate
that M. Messick is in surrebuttal to portions of the
Department of Water and Power's rebuttal case that relates to
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1 riparian vegetation.

2 TI M MESSI CK

3 havi ng been sworn, testified as follows.

4 DI RECT EXAM NATI ON ON SURREBUTTAL

5 by MR, DODGE:

6 Q WIIl you give the Board a brief sunmary of your

7 backgr ound.

8 MR BIRMNGHAM We will stipulate M. Messick is an
9 expert in the area of riparian vegetation and has studied the
10 streans in the Mono Basin.

11 MR, DEL PI ERO. Anyone el se have any problens with

12 stipulating to that? Seeing none, proceed.

13 MR DODGE: Q Just take a minute and tell M. Del
14 Piero alittle bit about yourself anyway.

15 A | have a Bachelor's Degree in Botany received in 1980,

16 and | received a Master's in Biology in 1982, both from

17 Hunbol dt State University.

18 | have been enpl oyed for over 11 years as a botani st
19 with Jones and Stokes Associates here in Sacramento. | have
20 worked on many different environnmental inpact assessnents,
21 wet | and del i neations, botanical resource surveys, nitigation
22 pl ans, including a nunber of projects dealing with riparian
23 vegetation. And | also contributed to the riparian

24  vegetation section of the Mono Basin Environnental | npact

25 Report.



Q Wul d you tell the Board a little bit about your
background in the Mono Basin, sir?
A The Environnental |npact Report process began so | ong

ago | don't renenber when it did begin, but I was involved in
that fromthe begi nning, fromthe proposal stage, and have
been involved in the DEIR preparation throughout that period.

Long before that I conducted nmy Master's thesis
research in the Bodie hills, just north of Mono Basin, so
I'"ve been famliar with the overall area for quite a long
tinme.

M. Trihey asked me to becone involved in the Planning
Team in Decenber of 1991. He wanted ne to provide sone
i nformati on on the extent and condition of existing and
predi version riparian vegetation along Lee Vining and Rush
creeks, which I did, and | also helped to plan and i npl enent
t he revegetati on conponent of the restoration work that has
been done to date.

| hel ped plan and i npl ement some vegetation nonitoring
in the riparian zone. | helped to carry out sone plant
i nventories on both Lee Vining and Rush creeks and hel ped
with a wetland restoration feasibility study on Lee Vining
and Rush creeks.

Q Have you been involved in the Planning Teamefforts
fairly continuously since late 19917
A Yes, | have.



Q Now, did you take a |look at the rebuttal testinony of
Dr. Beschta regarding riparian vegetation and the Pl anning
Team wor k t hereon?

A Yes, | did.

Q And you have read that testinony?

A Yes.

Q And could you basically sunmarize Dr. Beschta's

testinony and your comments thereon?

A Vll, | wuld like to conment on a couple of specific
points in Dr. Beschta's testinmony. He nmakes the statenent on
page 10 of his rebuttal testinony regarding Trihey and

Associ ates and the Pl anning Team s consi deration of riparian
vegetation in the restoration process.

He says, and | amquoting, it would appear that the
fundanmental inmportance of riparian vegetation for the
restoration of conditions that benefited the fisheries along
both Lee Vining and Rush creeks has been overl ooked,
unappr eci at ed, and m sunder st ood.

This is conpletely false and untrue. The truth is
that for as long as | have been involved with the Planning
Team they have been very aware that the recovery of riparian
vegetation is essential to the recovery of the fisheries in
Lee Vining and Rush creeks, and to the recovery many of the
specific conditions that benefit those fisheries. They have
al so been fully aware of the causes and extent of past



i npacts on riparian vegetation from both dewatering and
grazing, and they have been fully supportive of the
Department of Water and Power's noratoriumon grazing al ong
the streans.

They have been fully aware of the extent and al so the
variability of natural recovery of vegetation along the
streans, and they have agreed with DW' s consul tants that
rewatering the dewatered channels is the best way to maxinize
the natural riparian vegetation recovery on both of the
streans.

Al so on page 10 of his rebuttal testinony, Dr. Beschta
states that certain figures in a 1992 docunent prepared by
the Pl anning Team entitled, Description and Eval uation of
Restoration Alternatives for Lower Lee Vining Creek, Mno
County, California, are inaccurate, and he says that the
conceptual sketches of naturally recovering streanside
vegetation confirmtheir existing assunptions and concepts
regarding the rapidity of recovery, and hence the fundanenta
i nportance of vegetation and restoration of conditions
beneficial to the fish are flawed.

And he goes on to say that, whereas those figures
depict little or no recovery in the vegetation for 40 to 60
years, the reality is quite the opposite.

Vell, | think this is a petty and |udicrous argunent,
but since DW wants you to think it is inportant, | think it



deserves a response, and | will try to do that briefly.

VWhat Dr. Beschta has done here is to create a biased
pi cture of the Planning Teami s work. He has done that by
renoving information fromits proper context, draw ng
conclusions fromit that are actually contradicted el sewhere
in the very same docunent.

First of all, the illustrations cited by Dr. Beschta
are conceptual, which he acknow edges. The fact that they
are conceptual should have put himon notice that they are
not intended to be detailed or precise as, for exanple, a
survey on a cross-section would be. They al so have no scal e
attached to them and they are not intended to represent
uni formconditions along the streans. He doesn't make note
of this. So, | amnot sure how he can base his concl usions
on sketches that are so generalized, especially when there
are three tables in the same docunent that clearly contradict
hi s concl usi on.

| have copies of these tables if you would Iike



