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01 SACRAMENTO, CALI FORNI A
02 THURSDAY, OCTOBER 21, 1993, 9:00 A M
03 ---000---
04 HEARI NG OFFI CER del PIERO Ladies and Centl emnen,
05 this hearing will conme to order. For purposes of
06 introduction for those that m ght be new here today, ny
07 nane is Marc del Piero. |'mVice-Chairman of the State
08 Water Resources Control Board.
09 This is the tinme and place for the hearing
10 regarding the City of Los Angeles' water rights
11 licenses for the diversions of water from streans that
12 are tributary to Mono Lake.
13 Joi ning me today, although he just stepped out to
14 go get me a cup, was our Chairman, M. John Caffrey,
15 and also joining us today is ny good friend and team
16 mate, it seens |like, on every water rights hearing in
17 the last two nonths, M. Janes Stubchaer, sitting to ny
18 immediate left.
19 Al so assisting us today are some individuals with
20 outstanding credentials, our good Staff counsel for
21 this matter, M. Dan Frink. W have two Staff
22 environnmental specialists who have spent literally
23 hours working on this issue, M. Steven Herrera and Jim
24 Canaday, and |ast but not |east, our Staff engineers,
25 Rich Satkowski and Hugh Smth.
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01 Yest erday when we broke, M. Roos-Collins, |
02 believe, was preparing to begin his exam nation of the
03 wtnesses. |Is that true?
04 MR, ROCS- COLLINS: Yes, M. del Piero.
05 HEARI NG OFFI CER del PIERO  Fine, are you
06 prepared, Sir?
07 MR ROOS-COLLINS: Yes, | am
08 HEARI NG OFFI CER del PIERO. Good. Begin. OCh, |
09 need to point out that our Court Reporter's changed.
10 Ms. Kelsey Anglin is going to be doing that today so
11 that if you would indulge her in the sanme fashion that
12 you indulged Ms. Book in ternms of spelling your nane
13 and speaking as succinctly and distinctly as possible,
14 we would appreciate it very much.
15 CRCOSS- EXAM NATI ON BY MR ROCS- COLLI NS
16 Q Good nmorning, M. Casaday. |'mRichard
17 Roos-Collins, that's R o0-o0-s, hyphen, Co-l-1-i-n-s,
18 attorney for California Trout.



Let's begin with the definition of the
alternatives set forth in the Draft Environnenta
| mpact Report. You stated yesterday that the 6383.5
foot alternative was environmental |y superior conpared
to the point of reference scenario. Was that your
testi mony?
A BY MR CASADAY: Yes.

0008
Q Is "environnental |y superior” a termof art?
A | don't understand that question.
Q VWhen you said that the 6383.5 foot alternative was

environnental |y superior to the point of reference
scenario, what did you nmean?

A CEQA requires the identification of an
environnental |y superior alternative. It does not give
speci fic guidance in evaluating that.

Q Is it your testinony that the tributary fisheries
woul d be superior under 6383.5 foot alternative than
the tributary fisheries in the point of reference
scenari o?

A Yes.

Q You also testified yesterday that the 6390 foot
alternative is environnentally superior by reference to
the 1941 conditions. Was that your testinony?

A Yes. That's correct.

Q Are you saying, then, that the tributary fishery

19 which woul d exi st under the 6390 foot alternative would
20 be superior to the fishery which existed before L.A
21 began diversions in 1941?
22 A Not necessarily, no. The environnentally superior
23 alternative did not just focus on the fishery. It was
24 a conbination of all the physical environnenta
25 resources.
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01 Q In 1989, specifically August 22nd, 1989, which is
02 the effective date for the point of reference scenario,
03 in your opinion were the tributary fisheries inferior
04 to the fisheries which existed in 1941 before L. A
05 began diversions?
06 A I"msorry. Inferior at the point of reference
07 conpared to the pre-diversion?
08 Q Yes.
09 A Yes.
10 Q And are the tributary fisheries inferior today
11 conpared to 19417
12 MR BIRMNGHAM ['mgoing to object on the |ack
13 of foundation
14 HEARI NG OFFI CER del PIERG | think he's right.
15 Q BY MR ROCS-COLLINS: M. Casaday, on Page 3-D-114

of the Draft Environnental |npact Report -- excuse ne.

3-D-115 in the section entitled Affects of Lake

Alternatives on Ability to Restore Pre-41 Fishery

Conditions, it's stated, "None of the alternatives can

restore and maintain pre-1941 fishery conditions for at

| east 50 or nore years."

I's that your opinion?

A This section was devel oped by -- under the

direction of Philip Dunn of our staff who will be on

the next panel. | don't have any quarrel with that
0010




statenent. | believe it's correct.

Q Is it your understanding, then, that it will take
at least 50 years following the inplenmentation of any
of the alternatives in the Draft Environnental |npact
Report to reestablish the fisheries which existed
before L. A. began diversions?

A | believe this statenent was made in absence of
mtigation. | -- we would have to ask M. Dunn what he
feels if substantial mtigation work were done through

the stored fishery.
Q ["I'l refer the questions, then, on that issue
until the next panel

In your opinion, what are the principle causes for
t he degradati on of the fisheries between 1941 and

t he present?

A ["msorry. | didn't hear. And the?

Q Present.

A Present. Well, | believe there were several. The
| oss of riparian vegetation, the |oss of undercut bank
habitat, the | oss of spawning gravels. Again, |

beli eve Philip Dunn could give a nore accurate answer,
but I think all of those factors change during
di versi on peri od.
Q I would refer further questions on that issue
until M. Dunn is before us.

0011

Let me turn to Page S-9 of the Draft Environnental
| npact Report. You say there -- or the Draft
Envi ronnental | npact Report says in the second
par agraph, "Pre-1941 fishery conditions cannot be

accurately described.” |Is that your opinion?
A Again, | amin general agreenment with that
statenment. That was a concl usion, again, of M. Dunn

| believe there's quite a difference of opinion on that
issue, and I"'msure we will have to reconsider it as we
help the staff prepare the final EIR W may very well
cone to the sane concl usion.

Q Are you famliar with the authorities which were
relied on in assessing pre-1941 fishery conditions in
the course of the drafting of this Draft Environnenta

| npact Report?
A I"monly vaguely aware of those authorities
nmysel f.

MR FRINKK M. Chairman, it appears that we've
had a whole string of questions on fishery issues, and

the fishery experts who worked in preparing the EIR
will be the witnesses presented. | think it would
probably be nore efficient to save those questions for

23 that tine.

24 HEARI NG OFFI CER del PIERO [I'mnot going to tell

25 M. Roos-Collins howto pursue his |ine of questioning,
0012

01 but you do need to be aware, Sir, that you' ve got 20

m nutes. That's all you've got, and you m ght want to
use the tine as expeditiously as possible.
MR, ROCS-COLLINS: | appreciate that direction
HEARI NG OFFI CER del PIERG G ven who's here to be
Cr oss- exami ned.
Q BY MR ROOS-COLLINS: M next questions are for
Dr. Hutchinson and Dr. Brown.



How was the LAMP nodel devel oped by the Jones and
Stokes teamin the course of the drafting of this Draft
Envi ronnental | npact Report?

A BY DR BROMN: Well, the overall devel opnent is
described in the auxiliary report that docunents the
| and usage but, briefly, this was recognized early on
by State Board Staff during the scoping phase of this
process that an overall description of the anount of
wat er available, the places that it can be stored, the
di version capacities, needed to be considered. Even
t hough we were primarily | ooking at the four northern
nost streans in their diversions, the entire system
built to deliver water to Los Angel es needed to be
consi der ed.

So there was advisory group called the TAG or
Techni cal Advisory G oup, established that included
L.A, the State Board, other of the parties, and the

0013

consul tant, and over the next two years, the nodel as
was used was devel oped and tested and reviewed. And
approxi mately a year ago, it was used to generate the
conditions associated with these specified | ake | evel
target mninunms, and the results of that nodel were
used in other resource topic area assessnents.

Q VWhen you began to devel op | and, did you ask L.A.
DWP whether it had a planni ng nodel which could serve
t he purpose that LAVP now serves?

A Initially, right when the EIR process began, L.A
wrote a conceptual description and proposed that they
woul d aut hor a planning nodel for the entire aqueduct
system thereby inplying that they did not, at that
time, have one, and they are the ones that for the
first 18 nonths attenpted to provide such a nonthly

pl anni ng nodel for use in the EIR

Q Let me read a paragraph from Auxiliary Report
Nunber 18, begi nning on Page One continuing on to Page
Two and ask if this confornms to your understandi ng of
the history of devel opnment of LAMP.

"A technical advisory group was organi zed by the
State Water Resources Control Board Staff to provide
gui dance and revi ew of nodel developnment. L.A DW
offered to fornmul ate and programthe nodel and provide
necessary basic hydrol ogic data, L.A aqueduct
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capacities and operating constraints and ot her
i nformati on needed to produce a successful simulation
of the nodel. L.A DW formulated a conceptual plan
and schedul e i n August 1989 and provided the initial
version of the nmodel in April 1991. Because the
initial version of the agueduct nodel was not
consi dered by State Water Resources Control Board to be
flexible enough to sinmulate the various Mono Basin EIR
alternatives, State Water Resources Control Board
directed its consultant to nodify the initial aqueduct
nodel to include nore input variables that could be
changed by the nodel user and to devel op output summary
statistics and graphics for conparing and anal yzi ng
results fromthe nodel."

I's that your opinion?
A Yes. That is ny opinion.



17 Q Yesterday, M. Birmnghamreferred to a pl anni ng
18 nodel which | believe that is acronym LAASM Wen did
19 vyou first see LAASM?
20 Excuse ne, for the Reporter, that's L-A-A-S- M
21 A LAASM was delivered to the State Board on
22 Septenber 22nd, | believe, or whichever was the | ast
23 date to deliver testinony for these hearings.
24 Q Sept enber 22nd of this year?
25 A That's right.
0015
01 Q Let me return to ny first question about LAMP. At
02 the time that the draft EIR was first being drafted,
03 did L.A DwW offer to the State Board any operationa
04 nodel for the L. A aqueduct systenf
05 A Wl |, as was already described in what | have just
06 said and in that paragraph, L.A did deliver an initial
07 operations nodel in whatever that date was, April of
08 '91, approximately, 18 nonths after they had started
09 work on it.
10 Q Dr. Brown, | asked a question which confused you
11 or at least wasn't what | intended to ask. Let ne back
12 up and lay the foundation
13 The Draft Environnmental |npact Report describes
14 LAWMP as a planning nodel. |Is that your opinion?
15 A kay. That's -- that is a good word for it,
16 pl anni ng.
17 Q Is there such a thing as an operations nodel that
18 a facility operator would use to actually turn the
19 levers?
20 A Yes, there is. That would be a different sort of
21 nodel .
22 Q And what termwould you use to describe the node
23 used to turn levers at a facility?
24 A I would say that's an operations nodel .
25 Q At the time that you began the devel opnent of the
0016
01 Draft Environnental |npact Report, did L.A provide you
02 with an operations nodel for the L.A aqueduct systen?
03 A No.
04 Q Did you ask for one?
05 A No. Because we needed a pl anni ng nodel for the
06 environnmental inpact assessment.
07 Q Dr. Hutchinson, did you ask for an operations
08 nodel at the time that the DEIR was being drafted?
09 A BY MR HUTCHINSON:. At the tine, no, but | have
10 had -- dealt with the operations of the Los Angel es
11 aqueduct since 1985 and was pretty famliar with the
12 way they did their planning and operations. And at the
13 tinme the EIR process started, unless they had devel oped
14 one in the preceding three years, they did not have
15 one, to ny know edge.
16 Q To your know edge, how, then, were the levers
17 turned at the dans and other facilities that conprised
18 the L. A aqueduct systenf
19 A In early 1986, as part of ny work for Inyo County,
20 | had a neeting with the aqueduct planning and
21 operations people in Los Angeles. This was at the
22 beginning of a very wet year. |If you recall, February
23 of 1986 was a very high snowfall and rainfall nonth,
24 and there was a trenmendous snow pack built up in the



25 Sierra. And there was a lot of concern about how the
0017

01 aqueduct would be nmanaged, the aqueduct system

02 especially in the Omens Vall ey woul d be managed t hat

03 year.

04 The County's concern was primarily related to how

05 nuch water woul d be used for spreadi ng groundwat er

06 recharge activities as opposed to spilling or spreading

07 out on the eastern part -- or the central part of the

08 wvalley floor. At this neeting | attended, it was

09 explained to ne that the operations were planned by

10 essentially figuring out what had been done in the past

11 in a simlar year

12 In other words, in 1986, it was going to be

13 approxi mately 150, 160 percent of average runoff year

14 so the plan was basically -- the planning process began

15 by looking to see in the past what had happened during

16 150, 160 percent runoff year in terns of storage build

17 ups, spreading, spilling, all those sorts of factors.

18 So it was nore of ad hoc planning in terns of what they

19 had done in the past as opposed to anything rigid or

20 based on a conputer program

21 Q Wuld it be fair to say that you devel oped LAWP

22 partly fromthe nodel provided by L.A. DW and partly

23 fromscratch because no operations nodel had been

24 provided to the Jones and Stokes team by L. A DW?

25 A I would say a pl anni ng nodel and an operations
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01 nodel have different objectives. So a -- evenif a --

02 even if an operations nodel had existed, it would have

03 only been of limted use. Previous planning nodels had

04 been conpleted. | had done a couple other planning

05 nodels on an annual basis prior to the beginning of

06 this EIR process which, between those nodels and the

07 one that L.A had devel oped as part of this Tag

08 process, those were the basis for the first version of

09 LAMP.

10 Q Dr. Hutchinson, did you first see --

11 A Excuse ne, it's Mster. |'mnot a doctor

12 Q My apol ogi es, al though you deserve the honor.

13 M. Hutchinson, did you first see LAASM on

14 Septenber 22nd, 1993, or thereafter?

15 A Yeah. | think | got it the Monday after or

16 sonething, when it cane in the mail

17 Q Had you revi ewed LAASM subsequent to your receipt

18 of it?

19 A At the time | received it, we weren't sure exactly

20 how it was going to be reviewed or who was going to

21 reviewit or what it was going to be used for. | have

22 not done anything in any detailed review of LAASM

23 except for the small part on the groundwater punping

24 conponent. It was nmore of just a curiosity thing on

25 how they had done certain things as opposed to a rea
0019

01 rigorous review

02 Q M. Casaday, | have not been part of the

03 discussions that have occurred between L. A DW, Jones

04 and Stokes, and the State Water Board, of course, with

05 respect to continued funding for Jones and Stokes

06 work. Let nme make sure | understand your testinony



yest er day.

Did you testify yesterday that at this tinme no
funding is available to revi ew LAASM?
A BY MR CASADAY: Actually, | think Dr. Brown shoul d
probably answer that if he knows the answer. | have
not -- | should point out that ny role as project
manager was not to manage the finances of this
project. Qur principal in charge has done that. He's
not testifying. Dr. Brown probably knows if we now
have t he funding suppl enent for review ng LAASM or
not. That's been under discussion, | know.
A BY DR BROMN: My only addition to this is that we
made a distinction yesterday that the original contract
and the funding for Jones and Stokes centers around the
Envi ronnental |npact Report. There is a segnent that
allows us to review comments nmade on the draft EIR and

23 working with the Staff to produce the final EIR
24 There is not a -- there never was a separate
25 budget for assisting Staff in review ng direct
0020
01 testinony for the water right hearing, and the way
02 LAASM was submitted, it would fall under that category.
03 So we are not directly reviewi ng LAASM
04 MR ROCS-COLLINS: M. del Piero, was this ny bell
05 or soneone else's?
06 HEARI NG OFFI CER del PIERO  That was your bell,
07 Sir.
08 MR ROCS-COLLINS: | request ten extra minutes on
09 the same grounds stated by M. Birm ngham yest erday.
10 HEARI NG OFFI CER del PIERG G anted.
11 Q BY MR ROCS-COLLINS: Let us assune that funding is
12 available to review LAASM and ot herwi se to respond to
13 coments about possible deficiencies in LAMP. Are you
14 prepared to inprove LAWP?
15 A BY DR BROMN: W described yesterday that we are
16 recently approved to make some minor adjustnents and
17 enhancenments to LAMP in response to comments on the EIR
18 primarily having to do with, well, a couple of itens
19 that have been identified. Perhaps the nmajor change is
20 actually to allow exports to be made to the Upper Ownens
21 River in a specified season or nonthly pattern.
22 Ri ght now, the |logic exports it, as | stated, as
23 soon as the | ake rel eases have been satisfied for that
24 year within the specified m ni mum and maxi nrum on the
25 Upper Onens and that does not allow a user to export
0021
01 water, let's say, in a uniformnonthly pattern to the
02 Upper Onens. So we are going to make that particul ar

change, as an exanpl e.

There were a couple of -- there are a couple of
corrections that need to be nade, also, on relatively
m nor things and, yes, we are going to clean the nodel
up in response to conments.

Q Let me ask a broader question about your state of
m nd. Leave aside the particul ar inprovenents you have
commtted to nmake

Are you willing and receptive to inprove LAMP if
funding is available to correct whatever deficiencies
are denonstrated to you in the course of this hearing?
A Yes. W have always intended to have as accurate



a depiction of the aqueduct system as possible fromthe
begi nni ng. Whenever ideas or suggestions have been
made, we have incorporated themin the past and are
certainly -- remain willing to make changes as
suggested by any of the parties.

Q Yesterday, M. Birm ngham asked several questions
about the nodel's failure to account for evaporation
from downstreamreservoirs. Do you recall those

23 questions?

24 A Yes.

25 Q If you are persuaded that that failure undercuts
0022

01 the utility or reliability of this nodel and if funding

02 is available, are you willing to account for

03 evaporation?

04 A Yes. That is also one of the identified itens

05 wunder the class of errors. That was just an

06 inadvertent leaving it out.

07 I would just say, though, that this will not

08 change the LAWP results in any significant way. |If you

09 look at the total uses and | osses that are specified in

10 the Long Valley, Round Valley, and the Oamens River

11 Valley, there is approximtely 125,000 acre-feet of
12 water that's used each year for designated uses. This
13 is irrigation and environmental and mtigations uses,
14 Indian lands, this sort of thing. So these are sort of
15 controlled uses of the 125,000 acre-feet.
16 There is an additional uncontrolled loss fromthis
17 system basically evaporation, all along the corridors,
18 the river corridors, of 125,000 additional. So out of
19 the 250,000 acre-feet a year of water that is lost in
20 that system we neglected to put in properly this
21 10,000 acre-foot that does evaporate from Ti mmha and
22 Haywee.
23 So you can see that the magnitude of what is |eft
24 out is quite small conpared to what is properly in the
25 nodel at this tine.

0023
01 Q Are you aware of any respects in which the nodel
02 tends to under estimate the anmount of water avail able
03 for export to L.A?
04 A No. | think as presently run it's a very accurate
05 estimate of what water is exported to L. A from Haywee.
06 Q Has L. A recently received perm ssion fromthe
07 Department of Water Resources to store nore water in
08 downstreamreservoirs than LAMP assunmes?
09 A Yes. It's ny understanding the reason that Haywee
10 Reservoir was not used to its capacity nor has Ti mmaha
11 been used to its capacity for a long tinme is earthquake
12 dam safety issues, and apparently those were resol ved

allowing a greater volume of water to now be stored in
Haywee.

Just from verbal communications fromL. A,
understand that the usable storage in those two
reservoirs conbined is now 23,000 acre-feet, and this
i ndeed is slightly higher than 20,000 acre-feet of
usabl e storage that LAMP presently simulates. So we
are certainly prepared to up the usable storage, that
is the difference between the m nimumand the maxi num
fromthe currently sinmulated 20,000 acre-feet to the



23 new allowable 23. In fact, we'll just put it in as a
24 user input since it looks like it's going to vary from
25 tine to tine.
0024
01 Q Dr. Brown, in that respect, does LAMP under
02 estimte the anount of water now available to L. A for
03 export?
04 A No. Because all of these operational facilities,
05 which may store water, may spread water, may use water
06 for irrigation, are a part of the overall system To
07 determ ne whether change in one of the features of the
08 aqueduct systemw |l actually affect this particul ar
09 output fromthe systemat Haywee, you have to rerun a
10 nodel with that change. Anyone who's | ooked at LAMP
11 realizes that the aqueduct right nowis totally filled
12 to capacity for six out of the twelve nonths in every
13 vyear type and, then, as supplies are dimnished in
14 |lower runoff years, the aqueduct is not able to be
15 filled to capacity in sone years in the second half of
16 the water year or their runoff years.
17 So there is not -- there's not an ability for the
18 aqueduct to hold very nmuch nore water, nor do | think
19 there is a great error in these periods when the
20 aqueduct is not filled.
21 Q One | ast question. As you testify today, do you
22 know of a better planning nodel for evaluating the
23 water supply inpacts of the alternatives set forth in
24 the Draft Environnental |npact Report?
25 A The only better nodel that |I'maware of will be
0025
01 the inproved LAMP nodel. The particulars that can be
02 corrected or inproved will inprove this overall nodel,
03 but I'mnot aware of any other better one at this
04 point.
05 Q M. Hutchinson, is that your opinion as well?
06 ABY MR HUTCHINSON: | would agree with him yes.
07 MR, ROCS- COLLINS:  Thank you very much.
08 HEARI NG OFFI CER del PIERO  Thank you very much,
09 Sir.
10 State Lands Commi ssion and the Departnent of Parks
11 and Recreation.
12 MR, STEVENS: No questions of this panel.
13 HEARI NG OFFI CER del PIERG  No. Thank you very
14 nuch, Sir.
15 U S. Forest Service. M. G psnman?
16 MR, d PSMAN:  No questions.
17 HEARI NG OFFI CER del PIERO  Ms. Niebauer, U. S
18 Fish and Wldlife Service.
19 M5. NI EBAUER:  Yes.
20 HEARI NG OFFI CER del PIERO | can point out for
21 the record, while Ms. N ebauer's coming up to join us,
22 that ny good col | eague Mary Jane Forster has joi ned
23 us.
24 Good norning, Ms. N ebauer.
25 CROSS- EXAM NATI ON BY MS. NI EBAUER
0026
01 Q Good norning. Erika N ebauer, NI1-E-B-A-UER
02 representing U S. Fish and Wildlife Service. | have
03 just a few questions this norning directed to this
04 panel.



M. Casaday, on Page Eight of your witten
testinmony, you indicate that the proposed project
that's evaluated in the DEIR consists of the
establ i shnment and nai ntenance of instreamflows and
al so the establishnent and mai nt enance of water
el evation requirenents to provide, quote, appropriate
protection, end quote, for public trust resources; is
that correct?

A BY MR CASADAY: That's correct.

Q And on Page Nine in your witten testinony, you
are discussing the various alternatives, and | direct
your attention to Alternative 6377. And you make the
statenent in there that, "6377 |ake level is the
interimmninmumtarget |ake |evel intended to protect
the | ake's public trust resources until action can be

taken by the State Water Board."
A That's correct.
Q Is that correct?
A Yes.
Q Is this the level that's -- that was established
by the prelimnary injunction?
0027
A Yes.
Q And, in your opinion, is this appropriate

protection to protect public resources?
A VWll, | don't believe that I'mqualified nor
charged to answer that, what's an appropriate bal anci ng
of the public trust.

HEARI NG OFFI CER del PIERO  Are you soliciting
opi nion or are you soliciting --

M5. NI EBAUER: Yes, |'m asking his opinion
That's correct.

HEARI NG OFFI CER del PIERC  You're entitled to
gi ve your opinion, if you have it.

MR CASADAY: No, | don't.

HEARI NG OFFI CER del PIERO.  Ckay.
Q BY M5. NNEBAUER. So you can't give ne an opinion as
to whether the |ake level required to afford
appropriate protection for public trust resources would

be sonething nore than 6377 | ake level; is that
correct?

A That's correct.

Q I"d like to turn your attention to Page 15 of your

testimony. On Page 15 you tal k about Mono Lake aquatic
productivity, and you state that "Brine shrinp
productivity is primarily a function of salinity within

25 the surface area which are both dependent on the | ake
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01 level.” And then you continue to state that, "Under
02 the 6377 foot and 6380 foot alternatives, product

activity would remain significantly [ower than likely
productivity during the pre-diversion period;" is that
correct?

A Yes.

Q And do you have an opinion as to what woul d happen
to brine shrinmp productivity at the 6390 |evel ?

A I think I should defer to Dr. Unger on that.

Q That' d be fine.

A BY DR UNGCER Yes. It was our assessnent that
productivity woul d be higher at the 6390 | evel.



Q I'"d like to turn your attention to Page 25 of your

testinmony. 1In the first paragraph on that page, you
state that, "ldentification of the environnentally
superior alternative, however, is required by CEQA "

And in response to M. Roos-Collins' cross-examnation

just recently, you indicated, | believe, that it was
the -- it was required by CEQA that an environnental ly
superior alternative be identified.

Can you tell me, do EIR s typically contain nore
than one environnentally superior alternative?
A BY MR CASADAY: They nmay.
Q Do they typically contain nore?
A Ch, | guess I'd say no.
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Q You state that, "environnental ly superior
alternatives identify the alternative which woul d have
the | east inpact on the physical environnent, and then
you go on to describe what the physical environnent is
whi ch includes aquatic ecosystens and pl ant and
wildlife communities.”

Can you tell me or do you have an opinion as to
the two environnmental |y superior alternatives that are
found in your report, which environnentally superior
alternative woul d have the | east inpact on the brine

shri nmp?

A Vll, | believe -- well, I'"mgoing to have to | ook
back at our conclusion table for the brine shrinp to
answer that.

MR FRINK: | think Dr. Unger mght know the
answer to that.

M5. NIEBAUER. This is directed to the panel
That's fi ne.

DR. UNGER  Coul d you repeat the question?
Q BY M5. NNEBAUER. | could. The question is of both
of the environnentally superior alternatives that are
found within the DEIR, and recogni zing the definition
of what is an environmental |y superior alternative,
whi ch one of those two would have the |east inpact on

25 the brine shrinmp?
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01 A BY DR UNGER So you're asking between the 6383.5
02 and the 6390 | evel which one indicated -- our
03 assessnent indicated had the nore productivity of brine
04 shrinmp?
05 Q Correct.
06 A Yes. The 6390 |evel.
07 A BY MR CASADAY: If | could add to that, we get into
08 definitions, there. Inpact is an adverse change from

the point of reference. W didn't conclude that either
of those alternatives would be an adverse change from
the point of reference. W did conclude that 6383 foot
woul d be a significant adverse change fromthe
pre-diversion condition.

Q kay.

A And that information's in Table 3-E-7.

Q Do you have an opinion or do you know, does CEQA

require an analysis of both direct and cunul ative

i mpact s?

A Yes.

Q And does CEQA further require mtigation for both



direct and cumul ative inpacts?
A CEQA requires that we describe how identified

23 significant inpacts for both categories could be

24 carried out, how they -- how inpacts could be

25 mtigated. Whether it requires the decision-making
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01 body to mitigate that, | guess | wouldn't consider

02 nyself prepared to speak on that at the nonent.

Q Does the DEIR identify significant cumul ative

i npacts to the brine shrinp?

A Yes. For sone alternatives.

Q Are there significant cunul ative inpacts to the
brine shrinp identified for the 6383.5 alternative?

A Yes.

Q Are there significant cunul ative inpacts
identified for the 6390 alternative?

A No.

Q Are the significant cumul ative inpacts that are
identified for the 6383.5 alternative, are they -- do
you list mtigation nmeasures for those?

No, we do not. The choice of another alternative,
that is, lake |l evel wold not be considered a
mtigation. It would be considered anot her
alternative. So in that sense, there's no mtigation
Q You state that on Page 20, that the DEIR does not
contain a recomended alternative; is that correct?
A That's correct.
Q Now, at the bottom of Page 20, you do recommend an
alternative in your testinony, do you not?
A No.
Q You do not. Can you explain to ne what you are
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attenpting at the bottom of Page 20 and conti nui ng on
to 21 wherein you reference all of the effects that the
Board is to consider, and you focus your discussion on
the environnentally superior alternative 6383.5?
A Yeah. | can explain that. | think two things
here. One is | have listed the resource issues that,
you know, | have concl uded or probably the nost
i mportant issues, having | ooked at these issues over
the past three years, suggesting to the Board nmenbers
those, at least in ny opinion, are the ones that
they'Il want to at |east | ook at first.

The second thing |I've done there is taken the
environnental |y superior alternative and di scussed sone

of its problems in -- with regard to those resource
i ssues.
Q And why did you choose nerely to discuss the 6383

alternative?

A Because we identified it as the environnental ly
superior alternative.

Q Did you not also identify another environnentally
superior alternative?

A Fromthe pre-diversion condition, yes.

Q And yet you chose not to discuss that in this

particul ar section of the witten testinony?
A That's correct.

Q Have you remenbered or reviewed L. A DW' s Exhibit
22, which is John Mel ak's testinony?



03 A No, | have not. | don't know what -- no, |
04 haven't.
05 Q Has anyone on the panel read that or reviewed it?
06 ABYDR UNGER | briefly |looked at it, but I haven't
07 really reviewed it.
08 Q Do you know if M. Melak or L.A. DWP has provided
09 that type of information in its conments on the DEIR?
10 A That type being preferred -- preferred
11 alternatives?
12 Q Well, the type of information that's contained in
13 his testinony. Has M. Melak provided comments on the
14 DER?
15 MR, BIRM NGHAM  Excuse nme, M. del Piero. W
16 nanme is Birm ngham B-1-RMI-NGHAM For purposes
17 of the record, opposing counsel is referring to
18 M. Melak. | believe she's referring to Dr. John
19 Mel ak.
20 MS. NI EBAUER: Thank you. That's right. Thank
21 you.
22 QBY M5. NNEBAUER Do you know if he has submtted
23 comments on the DEIR?
24 A BY DR UNGER No. Not on the entire DEIR.  Only on
25 the original draft of the environnmental setting, but
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01 not the DEIR
02 M5. NIEBAUER: That's all | have.
03 HEARI NG OFFI CER del PIERO  Thank you very much.
04 M. Haselton, are you here, Sir?
05 MR, HASELTON: | have no questions.
06 HEARI NG OFFI CER del PIERO Fine. M. Silver on
07 behalf of the Sierra AQub? Is M. Silver here? And is
08 there a M. deason fromMetropolitan Water District?
09 One thing | had forgotten to ask today. 1Is there
10 anyone here representing United States Environnental
11 Protection Agency or the Great Basin Air Pollution
12 Control District? |Is counsel here for the district?
13 When do you anticipate counsel for the district
14 appearing?
15 AUDI ENCE MEMBER:  Possi bly next week he will be
16 here, and he will present something --
17 HEARI NG OFFI CER del PIERC. That's fine. | just
18 don't want to keep asking a question for which there's
19 no answer.
20 kay. Go ahead. Unless I'm m staken, that
21 exhausts everyone in terns of -- including Board
22 nmenbers.
23 VR, CAFFREY: We're exhausted, but we're not
24 finished.
25 HEARI NG OFFI CER del PIERC M. Frink?
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01 MR FRINK | was going to say. | didn't know how
02 warmy it would be received, but | think Staff does
03 have a little of redirect.
04 HEARI NG OFFI CER del PIERO  Yes. You go right
05 ahead.
06 REDI RECT EXAM NATI ON BY THE STAFF
07 QBY MR FRINK: These are questions for M. Brown, or
08 Dr. Brown and M. Hutchinson. There were sone
09 questions raised about revisions in the LAVP nodel. M
10 understanding is that the LAMP nodel covers operations



for the entire L. A aqueduct systemincluding both the
Mono and Onens Basin. |Is that correct?

A BY DR BROMN: Yes, that's correct.

Q kay. Historically, approximtely what has been

t he amount of water delivered through the Los Angel es
aqueduct on an annual basis?

A Wl |, the ampbunt delivered, of course, has changed
through tinme as their demands have changed and changed
dramatical ly begi nning 1971 when the second barrel of

t he aqueduct, and so we often use that period from 1971
to the present or in the inpact report we had data
through '89. And during that period, we should | ook

t he nunbers up, but it was on the order of 475, 000
acre-feet a year delivered. This is, by reference,
could be conpared to a conpletely filled aqueduct for

365 days a year which woul d deliver approximately
600, 000. So --
Q kay. O the approximately 475,000 acre-feet per
year that has been delivered on an average basis,
approxi mately how much of that on an average basis has
cone fromthe Mno Basin?
A Well, for the sane tine period from1971 to '89
approxi mately 80,000 acre-feet were exported fromthe
Mono Basi n.
Q kay. Now, the errors, margins of errors,
what ever, that were nentioned earlier regarding the
LAVMP nodel and the accounting for evaporation and ot her
nmodi fications that you may be maki ng, those were based
on inproving the nodeling of the entire aqueduct
system is that correct?
A That is right.
Q So one shouldn't assume that if there were a 5,000
acre-foot error in your nodeling of the systemthat
that equates to a 5,000 acre-foot error in your
accounting for future water exports fromthe Mno
Basi n, shoul d one?
A That is right. In fact, if we just wanted to
reference the figure that's shown here, the one we've
been using of the | ake | evels, we have what the current
version of the LAVP nodel sinulated for the
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no-restriction case. The no-restriction case is the
cl osest of the cases that we sinulated to the
hi stori cal operations because we inposed no m ni mum
flows on the Mono tributaries. W inposed no |ake
| evel triggers for the el evation of Mono Lake. W
i nposed no constraints on the Upper Onens flows, and we
were attenpting to sinulate the historical operation
You can see we have witten in on top, it's not in
the actual figure, but it could be found in other
tabl es, that the LAMP nodel sinulated 85,000 acre-feet
as the 50-year average com ng out of the Myno Basin
conpared to the figure | just nentioned of 80,000 for
the 7185.
MR FRINK: Ckay. Thank you. OQher Staff --
yeah. OQher Staff menbers have sone foll ow up
guesti ons.
HEARI NG OFFI CER del PIERO. M. Canaday?
Q BY MR CANADAY: This is direct to M. Casaday.



You' ve undertaken, in your years of experience as an
environnental scientist, do you have an idea of how
many EIR s you' ve worked on?

A BY MR CASADAY: Do | have an idea?

23 Q A bal | park.
24 A 50.
25 Q Is the EIR that was prepared, the Draft EIR
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01 prepared for Mono Lake, is that a typical type of EIR?
02 A Far fromit. This was the largest effort 1've
03 ever had to make in ny career. | think I'mready for
04 retirenent.
05 HEARI NG OFFI CER del PIERO  Sone of us were ready
06 for retirenent after we read it.
07 MR, CASADAY: My apologies. | did ny best.
08 MR BIRM NGHAM  Actually, | had a partner who did
09 retire.
10 HEARI NG OFFI CER del PIERO  Esteened counsel just
11 proved nmy case. This is truth or consequences, isn't
12 it?
13 Pl ease continue, M. Canaday.
14 Q BY MR CANADAY: Typical projects that are anal yzed

by CEQA contenplate a project in the future sense. In
ot her words, you have an existing condition, and then
the analysis is based on the presunption that a
potential project overlays the existing conditions and,
therefore, is anal yzed.

And so that -- getting back to ny question of is
this typical, in analyzing a project that has a, at
| east a 50-year footprint and analyzing it is unusual
correct?
A BY MR CASADAY: This would certainly be a project
that has sone long-term-- nuch | onger-term
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i nplications than sone of the other projects |I've
wor ked in.

Q I"d like to direct questions to either
M. Hutchins -- M. Hutchinson, or Dr. Brown.

Coul d you explain for the record the | ake trigger
mechani snms that was incorporated into LAMP of how,

as -- whatever alternative protective target as you
call it, what would happen to typical diversions as you
approach that target from above as the | ake declines

towards that protected target?

A BY DR BROMN: (Ckay. Depicted on this figure with
the little triangles are the nanmed | ake | evels
corresponding to each alternative. These were viewed
as a target mnimumthat was to be protected, and we
were | ooki ng, then, to using the nodel as our tool
stinulate late conditions that woul d prevent the |ake
from droppi ng bel ow that protected target |evel.

And the basic nechani smthat we chose uses what we
call lake trigger |evels which are el evati ons sonewhat
above that mnimumtarget protected | evel at which
point additional water is required to be released to
the | ake, and so we call these |ake rel eases.

And M. Hutchinson programed the nodel so that
you can specify three of these |ake triggers for each
case that you're running, and we sel ected, just for
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simplicity, one-foot increments above the protected
level. So our first trigger is one foot above. CQur
second trigger is two feet above, and our third trigger
is three feet above the m ninumtarget protected
| evel .

At each of those el evations, then, we devel oped
t he anount of runoff that would need to be rel eased
into the lake to halt the decline of the |ake, if
that's what was occurring, in a sequence of hydrol ogic
years.

We then sinmulated the 50-year traces of |ake
| evel s, | ooked at the resulting el evati on pat hway, and
determined if we had specified high enough triggers.
If the | ake was found to be droppi ng bel ow our target
m ni rum we increased the anount of water that was
required to be rel eased at those triggers until we had
achi eved our goal which was to have triggers that would
allow this mninmmprotected | evel indeed to be the

19 mninmumreserved |level in our sinulations.

20 MR BIRM NGHAM May the record reflect that the

21 witness referred to Figure 2.1 as the figure on which

22 there are little triangles?

23 MR, CASADAY: My | add a bit to that? Dr. Brown

24 is correct with the exception of the higher |ake |evel

25 alternatives. As you can see on the chart, when you
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01 try to maintain the |lake as a very high level, it's

02 difficult to prevent it from sonetinmes dropping bel ow

03 the target mninmum | think we should acknow edge t hat

04 as shown on the graph

05 HEARI NG OFFI CER del PIERO  For the purposes of

06 this discussion, the figure is 2-1. M. Canaday,

07 further questions?

08 MR CANADAY: Yes.

09 Q BY MR CANADAY: Dr. Brown, we did receive conments

to the Draft EIRrelative to the LAMP nodel; is that
correct?

A BY DR BROMN: Yes, several parties had conmmrents.
Q And in response to that and at the direction of
the State Board Staff, you held a neeting in md
Septenber with the commenting -- or sone of the
commenting parties; is that correct?

A Yes, that's right.

Q And what was the purpose of that neeting?

A The purpose of that nmeeting, in ny view, was to
attenpt to directly explain to the commentors what it
was that they were asking us about. |In sone cases,

wonderi ng what LAMP had done in a particular case, in

ot her cases, pointing out potential errors. And so we
were attenpting to resolve, indeed, whether there were
errors in the nodel and al so explain what the
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assunptions or the input conditions that we had
specified for each of the alternatives clarifying those
for the parties.

Q And the result of this nmeeting was a -- certainly
one conference call to clarify what was bei ng proposed,
t he changes that you were proposing to change in the
LAMP nodel ; is that correct?

A Yes. W were attenpting to reach resolution that



some of these changes or -- answer the questions should
somre of these changes be made for purposes of the

heari ng.

Q And is it your understanding that that work now is
to nove forward?

A Yes. We're now authorized by letter fromL. A DW
to make several of the enhancenments that were brought
out at that Septenber neeting. |In addition, to correct

17 at no additional cost to L.A a short list of errors

18 that renmain in the nodel.

19 Q And when these corrections and enhancenents are

20 nmde, what tine frame do you believe that will be done?

21 A Well, there is a date in the letter that prom ses

22 Novenber 15th, and we think that that is still possible

23 to have those revisions made. And there is then a

24 one-week review period for L.A to confirmthat the

25 enhancenents and corrections are indeed acconplished.
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01 Q Vll, while the letter refers to the City of Los

02 Angeles, we also -- you also intend to provide the

03 opportunity -- that one-week opportunity to other

04 parties who have commented; is that correct?

05 A Yes. | believe that's right.

06 Q I'"d like to shift a little bit to a question that

07 was presented to you yesterday. You were handed sone

08 photographs and -- this is to Dr. Unger -- that

09 typified or described the use of subnerged vegetation

for habitat, for alkali fly larvae, and |I believe you
said you hadn't anal yzed that.

Can you clarify what you neant by that?
A BY DR UNCER Well, what | said was that | hadn't
seen those photographs. Those phot ographs had been
presented to nme, and I was asked if I'd seen them And
| said no, | hadn't seen them

W did, in fact, evaluate or discuss the
possibility of subnerged vegetation, the use of it as
substrate for alkali fly larvae and pupae, and
concl uded that there was not enough information from
which to -- with which to include it in our nodeling.
We acknowl edged that there was a possibility that at
hi gher | ake |l evels there m ght be nore subnerged
vegetation present that woul d be used but that there
was just sinply not enough information available to
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base a concl usion
Q Thank you.
A BY MR CASADAY: And | could add that, on that basis,
we qualified some of our conclusions to the higher |ake
| evel s stating that we could not, in fact, draw some of
t he concl usi ons without the higher |ake |evels because
of that uncertainty.

HEARI NG OFFI CER del PIERO.  Thank you.

M. Canady, one |ast question?

MR, CANADY: One nore question
Q BY MR CANADY: This is for Dr. Brown and
M. Hutchinson. The, we'll call themerrors or errors
of omssion in the LAMP nodel, but to clarify where
those errors really affect the nodel.

And the first question would be those errors are
generally errors or enhancenents that occur to vol unes



of water outside of the Mono Basin?
A BY DR HUTCH NSON: Certainly -- excuse ne.

19 Certainly the Ti mmha and Haywee evaporati on are away

20 fromthe Mono Basin.

21 Q Then the enhancenents or the errors that were made

22 in the nodel do not affect the analysis of the inpacts

23 of the alternatives, water wise, within the Mono Basin,

24 itself. Is that correct?

25 A I'"d go a little further than that. | don't think
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01 they'll have any significant effect on the entire

02 analysis.

03 MR CANADAY: Thank you.

04 HEARI NG OFFI CER del PIERO. M. Herrera?

05 MR, HERRERA: Yes, | do. Thank you.

06 QBY MR HERRERA: Wiile we're on the subject of the

nodel , Dr. Brown, maybe | missed it earlier, but in the
data that you reviewed for the nodel, what was the
hi ghest rate of diversion out of the Mono Basin?
A BY DR BROMAN: You're asking what L.A. has
historically diverted?
Q Yeah. Wiat is the highest rate of that at any one
tinme in cfs?
A Ch.  Well, of course, the diversions and exports
out of the Mono Basin are constrained at all times by
the capacity of the Mono Crater's tunnel, and it's a
little bit difficult to know exactly what that is. But
it's very close to 300 cfs.
Q Did that occur very often, or was that just an
i sol ated incidence, or can you give ne sone frequency
i dea on that?
A VWl |, we do have historical records on the nonthly
averages. The 300 cfs or close to full Mno Crater
tunnel capacity has occurred frequently in the past. |
actually don't know the frequency.
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Q Thank you.

One ot her question on the nodel. You stated
earlier that Los Angel es was working on devel opnent of
the nodel for the EIR for a period of 18 nonths. Do
you have any specul ation or reasoning why, at that tinme
period, that it was shifted to have your staff and
consul tants there, Doctor -- or, M. Hutchinson, to
prepare that? Wat was the reason why the shift from
L.A to JSA?

A VWl |, one of the reasons is that 18 nonths put
that particular task very far behind schedule, and so
there was a general decision fromyour Staff that it
sinmply was not being acconplished in the right
schedul e.

But perhaps nore significant was the idea that
what | ooked |ike was developing within the L.A's own
effort did not match at |east our opinion that the
Jones and Stokes staff of what an environnenta
assessnment nodel needed to do, the objectives of it.
And perhaps | can nmake this a little nore clear to
everyone.

The nodel that was devel oped by L. A, once we
naned the | ake | evel that you were trying to protect,
had one and only one answer. \WWereas, we were | ooking



for a nodel that allowed the users, in this case the
0047

State Board Staff and consultants, to devel op a series
of conditions throughout the aqueduct system
corresponding to a |lake level. So the genera

obj ective of having a nunber of user specified
conditions to go along with the overall operation and
hydr ol ogy appears | acking, even after the 18 nonths.

A BY DR HUTCHINSON: If | could add to that, when we
received L.A.'s version of the nodel in April of '91
Chuck Rich of State Board Staff asked us to |look at it
and coment on it with respect to the objectives of the
entire project. And it was pretty clear that the
nodel , while probably pretty decent in term of matching
up historical operations, had very little in the way of
flexibility to -- in any easy fashion it may be not
even possible to really evaluate alternative scenarios
of stream flows, |ake |evel managenent, different
operations to potentially mtigate any | osses out of
the Mono Basin with respect to water supply.

LAVMP, on the other hand, has enough flexibility
that these runs are fairly easy to make once the input
data are deci ded upon.

Q Thank you.

| have a question regarding -- this may even be to
Dr. Brown or Dr. Unger. Wy did Jones and Stokes final
the alkali fly nodel rather than Dr. Hurst or
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Dr. Kimmer?

A BY DR BROMN: Well, we have perhaps a simlar
situation. Dr. Hurst was always responsible for the
original data. As this process began, there was
relatively little quantitative neasurenent of the
alkali fly density or its seasonal devel opnent and
popul ation, life history, in conparison to the brine
shrinmp, which has a very extensive data base for Mno
Lake.

So his responsibility fromthe begi nning al ways
was to develop the data in order to then prepare an
assessnent nodel .

Dr. Kimer worked on the conceptual devel opnent of
t he nodel and delivered an initial version of that
assessnent nodel that was based on Dr. Hurst's data
I, again, don't have exact dates, but very late in the
process of witing the EIR  And so it was a matter of
both tine and, again, the nodel was not quite what we
had in m nd as an assessnment nodel. It, again,
reproduced the observati ons which were for cal endar
year 1991, but it was not an easy thing in that initial
nodel to estimate conditions throughout the range of

23 lake levels that we wanted to investigate

24 So we sinply nodified these -- the real data plus

25 the initial ideas presented by Dr. Kinmmer into a node
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01 that would much nore easily sinmulate conditions

02 throughout the whol e range of |ake levels that we were

03 investigating, and we did this, then, right at the end

of the period when these assessnment nodels were due, in
order to wite the sections and do the assessnent in
di scussi on.



07 Q In the earlier proposals, there was anot her
08 individual that was to assist, | guess, Dr. Hurst and
09 Dr. Kinmrer, and that was Dr. Bradley. And what was his
10 involvement? Did he follow through with that, or what
11 happened there? Can you explain that a little bit?
12 A Dr. Bradley initially proposed working with
13 Dr. Hurst on the alkali fly, and he was going to -- or
14 proposed to devel op the popul ati on dynam cs for
15 describing the nunbers that described the population in
16 the lake. But his proposal, as an independent
17 consultant to L.A or in the EIR team was not accepted
18 by L.A, so he was not funded and, therefore, did not
19 describe the team
20 Q Did the lack of his participation hanper your
21 ability to analyze the alkali fly scenario?
22 A Only in the sense that anyone certainly
23 contributes to a teameffort, and | acking his input.
24 But | would not be able to say what those contributions
25 mght have been.
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01 Q | have one other question regarding -- and this
02 would be either be for Dr. Brown or Dr. Unger -- on Dr.
03 Melak's participation.
04 His information was based on -- and we were
05 |ooking at scenarios on higher |ake |evels yesterday.
06 H's studies for the past, | guess it was, 10 or 12
07 years was directed at the |ower |ake levels and -- did
08 | notice in a couple of tables we were | ooking at you
09 didn't extrapolate the information at the higher |ake
10 level; is that correct? Maybe you can expand on that a
11 little bit.
12 A BY DR UNGER: Yes. The period of Dr. Ml ak's
13 studies and his group's studies, the |ake varied froml
14 think about 6372 to 6381 was the full range of |ake
15 levels that occurred during that period. And so --
16 however, he -- the nodel that they devel oped was based
17 on information that allowed themto extrapolate to a
18 6390 level in the nodeling effort, but they did not
19 simulate any | ake |l evels above that |evel.
20 MR, HERRERA: | think that concludes ny
21 questions. Thank you.
22 HEARI NG OFFI CER del PIERO  Thank you very much.
23 M. Sat kowski ?
24 MR, SATKOWSKI :  Thank you very nuch. | have a few
25 questions.
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01 QBY MR SATKOMNSKI: The first question is for
02 M. Casaday, and it deals with Page 13 of State Water
03 Resources Control Board 23. This is under the title
04 Upper Onens River Vegetation down toward the bottom of
05 the page.
06 Down on the first paragraph in the |last sentence,
07 it talks about the river vegetation, and it says, "That
08 restoration of pre-diversion stability could be
09 acconplished under the 6410 foot or higher |ake |evel
10 alternatives or under other alternatives if a better
11 flow change ranpi ng schedul e were adopted.”
12 VWhat do you nean by "better flow change ranpi ng
13 schedul e"?
14 A Well, actually, 1'mnot sure because probably the



word "better"” shoul d be taken out of there because |'m
not aware that there is a formal ranping schedul e,
al t hough I mght be wong there.

There is a discussion in the EIR that the rate at
whi ch export vol unmes are changed fromday-to-day is --
can be a problemin ternms of causing bank coll apse, and
it's been sonewhat contentious with the Departnent of
Fi sh and Ganme recommendi ng sl ower changes in export

23 rates than the Gty of Los Angel es has historically

24 practiced.

25 And we | ooked at that issue and realized that if a
0052

01 little nmore scrutiny was given to bank materials and

02 conditions, that a sensible ranping schedul e could

probably be devel oped that would m nim ze the tendency
of saturated river banks to coll apse when the river
st age drops.
Q Thank you.

My next question is for, | believe,
M. Hutchinson, and it deals with the LAVP nodel .

Has the LAMP nodel been calibrated or verified or
validated in any manner?

11 A BY DR HUTCHI NSON: If you |l ook at Auxiliary Report

12 Five, which is the docunentation of the nodel, it talks

13 about four objectives, and the fourth one was test the

14 nodel using a variety of inputs to validate its -- or

15 wvalidate the nodel itself. That function was primarily

16 carried out by Jones and Stokes. | took the m crophone

17 first because | wanted to explain as | devel oped a

18 nodel, | did what you might call informal testing.

19 Not hing specific, nothing docunented, but it was nore

20 to satisfy nmyself that the thing -- that the nodel was

21 working correctly, that it responded when certain

22 things happened, that it responded appropriately,

23 basically did the results nake sense, and al so checked

24 the results of 1970 to 1989 to make sure that that

25 basically matched up with historical data, since we
0053

01 were really operating second agueduct operating

02 conditions.

03 Q And you said that this information has not been

04 docunented?

05 A | did not document it. It wasn't part of ny

06 scope, so | turned it over to Russ to describe sone of

the other testing that's been done.

A BY DR BROMN: | would only add a little to the --
what we've described earlier this norning. O the
cases that we sinmulated, the one that is closest to
what could be used to match historical conditions is
the no-restriction case where we inposed only the
physical limts of the agueduct system And in

t hi nki ng of what sone of the conparison's that could
have been nade, the ones that were nost inportant to us
in preparing this EIR evaluation I would identify as
three.

The first one that was very inportant is that the
Onens River Valley groundwater punping be in genera
conformity to the agreenent that is in place between
Inyo County and L. A. And the docunent that describes
the nunbers that are involved is sonething called the



23 Geen Book, although the agreenment is actually an
24 agreenent to negotiate each year on an acceptabl e
25 punping. So their -- even in this respect, it's
0054
01 difficult to find a nunber to natch
02 Nevert hel ess, there is a m ni mum punping that's
03 necessary in the Onens Valley to supply uses of
04 approximately 40,000 acre-feet a year, and in the G een
05 Book there's a discussion that the maxi num anong al

the well fields conbined, should not greatly exceed
200, 000 acre-feet. So this gives us a range that we
shoul d be mat chi ng.

In addition, there's the general understanding
that the historical punping in this same 1970 to 1989
peri od, which was approximately 110,000 acre-feet, this
was probably all of the Iong-term punping that would be
al | oned.

So we wanted the LAMP nodel to replicate these
aspects of punping, fall between 40,000 and 200, 000 on
any one year with the |ong-term average of near 110,000
acre-feet, and the LAMP nodel indeed replicates those
measures of the historical punping pattern

In addition, there is figures provided in the
auxiliary report that show the correspondence even on a
year-to-year basis, the major variable being runoff and
how much was avail abl e wi t hout doing punping to fil

23 the aqueduct to capacity. So there was significant

24 testing and calibration for that aspect.

25 The second very inportant feature of the nodel is
0055

01 to properly allocate according to the |ake |evel

02 triggers -- or, sorry, properly allocate the avail able

03 water in the Mono Basin under the no-restriction case

04 giving the historical export in sone valley that was

05 close -- sorry, the simulated export that was close to

06 the historical. And again, the match up woul d be

07 expected to be closest in this |ast 20-year period, and

the nodel was found to give that proper split within
5,000 acre-feet of the |ong-term average.

Agai n, the nodel uses a uniformrule over the
entire 50-year period that only has the year type and
the hydrology to guide it, so it does not have in it
the year-to-year decisions that were actually made by
Los Angeles in how to operate it.

And then the third one that we calibrated or
worked with to be sure it was right was reproducing the
total exports fromthe system down at the Haywee
Reservoir, and I think I've previously stated that,
again, for that 20-year period, the nodel stinmulated
for the no-restriction case, again, sonething within5
or 10,000 acre-feet of the historical values.

Q M. Hutchinson, you said just a nonent ago that
the nmodel wasn't formally docunmented in termnms of
its calibration and verification. |If that's so, why

wasn't it formally docunented?
0056

A BY DR HUTCHI NSON: Well, again, if you go back to
Auxiliary Report Five, that tal ks about the four

obj ectives, and the fourth one was the testing. And
that was not part -- that was never intended to be part
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05 of Auxiliary Report Five.

06 Auxiliary Report 18, which Dr. Brown wote, does
07 have certain identifiable points where you could say,
08 "Yeah, this is how-- this is the calibration and

09 wverification types of matches."

10 Wul d you agree with that?

11 A BY DR BROM: So just to finish, we tested the nodel
12 until we -- for the purposes of the environnental

13 inpact assessnent, were satisfied that it reproduced
14 the major features of the aqueduct system as we

15 understood it.

16 Q My | ast question is, and this is for both of you.
17 In your opinions, do you believe that the nodel, the
18 LAMP nodel, works reasonably well?

19 A BY DR HUTCHI NSON: Yeah, | would agree. It works
20 very well for what it's supposed to do, yeah.

21 Q M. Brown?

22 ABY MR BROM: | certainly agree with that. | think
23 it's quite accurate in many details and certainly

24 adequate for the differentiation anong the |ake |evel
25 alternatives, which was the primary purpose of our use
01 of it for these proceedi ngs.

02 MR, SATKOWSKI :  Thank you. Those are all the

03 questions | have.

04 HEARI NG OFFI CER del PIERO  Thank you very much.
05 M. Smth?

06 MR SM TH  No questi ons.

07 HEARI NG OFFI CER del PIERC  Board nenbers?

08 M. Caffrey?

09 MR, CAFFREY: No questions.

10 HEARI NG OFFI CER del PIERO M. Stubchaer has a
11 question.

12 I need to point out just for the audience that,
13 contrary to the way sone boards operate, our Board is
14 blessed. Both M. Brown and, particularly,

15 M. Stubchaer have had extensive professional

16 experience in both hydrol ogic as well as groundwater
17 nodeling. As nost people know, M. Stubchaer not only
18 served on the State Water Contractors or on the State
19 Water Conmission but served for 30 years as a general
20 nmanager of the Santa Barbara Fl ood Control Water

21 Conservation District and actually did a lot of the

22 nodeling during the course of the Bay Delta discussions
23 that took place last year, much to the surprise of sone
24 of our Staff. He was able to nmaster sone of the stuff
25 fromthe Departnment of Water Resources before some of
01 our Staff was capable of doing it. So it was an

02 interesting experience for me to discover that we had
03 soneone with that degree of technical expertise on the
04 Board itself.

05 M. Stubchaer.

06 MR STUBCHAER  Those are ki nd remarks,

07 M. del Piero, but in all honesty, our Staff acted as
08 the intermediary between the Departnment and nyself in
09 getting ne data that |I could further analyze. And also
10 I'mnot a nodler of the Mono Lake or Onens River

11 Basins.

12 Q BY MR STUBCHAER  But during the discussions



yesterday, there was tal k about the fact that water was
accounted for in Lake Crowl ey in excess of its
capacity, and listening to the discussion and the
answers, it's not clear to me that sone judge readi ng
the transcript of the proceedi ngs woul d under st and what
was going on. | didn't understand why the water was
allowed to accunul ate in Lake Crowl ey instead of sone
ot her account, and so perhaps you could further amplify
why that was done and where the water really bel onged.
A BY MR HUTCH NSON: Lake Crowl ey has inputs fromtwo

23 sources; one is natural runoff, and the other is water
24 that's exported fromthe Mono Basin and brought into
25 the Onens River Basin.

0059
01 There's a constraint on Lake Crow ey in ternms of
02 export or outflow capacity. If inflow-- if the tota
03 inflow exceeds the capacity, storage will increase.
04 There is no constraint --
05 Q Wy doesn't it spill?
06 A It could.
07 Q And go into some spill account instead of into the
08 | ake account?
09 A That was an oversight. That was an oversight.
10 Basically, what happened in the devel opnent of the
11 nodel, it was never intended in ny mnd that water
12 would be forced out of the Mono Basin during a wet year
13 because that had never happened. In wet years, water
14 was spilled into Mono Lake, and the | ake was allowed to
15 rise.
16 Subsequent to or after | gave the nodel to Jones
17 and Stokes, that was sonething that was, in essence,

added when -- they didn't add it. It was nore of an
i nput construction to go ahead and force that water in.
So what was happening is water was just going into the
Long Vall ey area, and storage was allowed to build up
O herwise, it -- correctly, it should have spilled and
done sonething el se, but basically as a planni ng nodel,
all that's really inportant is that sonething broke.
The storage built up too high; it spilled. |In any
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case, sonething is telling you that this operationa
scenario is not accurate. These input instructions are
not reasonable or appropriate.
A BY DR BROMN: And | would just add for understandi ng
this one of reasons that we don't simulate spill from
Lake Crow ey is that although Lake Crowl ey has a
spillway that could be used, since it was constructed
in 1941, Lake Crowl ey has never spilled. And one of
the reasons now that it won't spill is that there is a
protected fish in the downstream reach

And so, as | think | nentioned yesterday, we were
using this overfill of Lake Crowl ey as an indicator
that we had over constrained, that is, forced too nuch
inflowin or did not allow enough outfl ow out because
we do, in the nodeling, specify the Oaens
m ni mum maxi rum  And this would indicate that in rea
operations they would have had to do sonet hi ng
di fferent than the planning nodel did.

In actual operations, as | nentioned, they would
know t he water was conming and begin to rel ease at



21 capacity earlier in the year. The nodel only does so

22 when its in trouble later in the runoff season, and

23 just to finish, when we sinulated the case, the no

24 restriction, which is closest to the historical, it was

25 perhaps a little overstated yesterday what this error
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01 was. For the no-restriction case, Lake Crowey filled

02 to greater than 183,000 acre-feet only one tinme. This

03 was during the sort of flood of record in 1969, and it

only filled to a total volune of 195, 000. So the nodel
simul ated on the closest to historical, it only
overshot the avail abl e storage by 15,000 for a period
of two or three nonths, and this was with the reservoir
constrained to a mni mum of 120.

So | mentioned that the actual operations woul d,
in a wet year, go dip below that 120, and can you see
that if they would have started at a m ni mum of just
100, 000, just 20,000 less. in that one year there would
have been no overshoot of the nodel storage in Lake
Crow ey for the closest to the historical
Q You can probably see, though, that the person
reading the results of the nodel just doesn't fit
physical reality, and so it causes the questions.

I's that anount of water -- should that anount of
wat er have gone into Mono Lake, then, as opposed to
into Crow ey?

A BY DR HUTCHINSON: In reality, operations would
dictate that you're not going to, in a very wet year
you're not going to put nore water into an already
overfl ow situation, so you have nore water that would
normally go to Mono Lake. That's the historic
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practice, but | think, as Russ expl ai ned yesterday, the

idea was to try and minimze the fluctuations of Mno

Lake. Operationally, that doesn't appear to make too

much sense in some of these very wet years.
Interestingly enough, in the past, that was

considered just a loss of water. |In the future, if

| ake | evel mininuns are established, that's not so nuch

a waste anynore because there will be credit, in

essence, gained by having the water in Mono Lake over

the m nimum |l evel, which may defer future rel eases

to --

Q That was going to be ny next question. The

foll owi ng year you m ght be able to export nore and

still save the |ake.

A That's right. So dependi ng on how nuch

fluctuation is considered reasonable, it's alnost |ike

a pseudo reservoir in the future.

Q Are you going to address this issue in the

revisions you're going to nake to the nodel ?

A BY DR BROMN: This is probably the other najor point

that's uncl ear of what you could do with the nodel

right now conpared to what it needs revising. Right
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23 now, we could change these -- the decision or the

24 assunption to export all available water fromthe Mno
25 Basin which, at the time, since we are trying to

&

01 allocate water between in-basin uses and export, seened

i ke a reasonabl e deci sion, especially coupled wth



resource anal ysts saying that |ake-level fluctuations
were not desirable. So we could inmediately, or your
Staff can imediately | ook at sonme rules for the Upper
Onens that would | eave nore of the wet water in the
Mono Basi n.

And we coul d sinmulate what that would do, too
That woul d recharge the Mono Lake el evation or raise
it, and the only loss fromthe storage idea is the
extra evaporation that's occurring because you have
expanded the | ake area. That portion of the water is
not recoverable, but those could be simul ated.
Those -- these are slightly different assunptions for
how to run one of the alternatives, and the effects of
that on the overall aqueduct operation, including the
effects of the available water to Los Angeles at the
downstream end at Haywee, could be evaluated with the
exi sting nodel today.
Q Thank you.

21 A BY MR CASADAY: May | clarify something Dr. Brown

22 just said about |ake |evel fluctuations? He said our

23 resource staff felt they were not desirable. | want to

24 qualify that.

25 W believe that natural fluctuations, of course,
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01 are desirable and sonme fluctuation is inevitable and

al so desirable. What we were trying to avoid were
extreme fluctuations of the | ake I evel so that a given
alternative | ake nmanagenent |evel would not cause
unnecessary harmto sone of the resources around the

| ake. In other words, a noderate |ake |evel would not,
during a very wet period, cause the Tufa to be knocked
down or washed away at the other end would not drop
down and cause predation on gull nesting. So we were,
in fact, trying to limt how much fluctuation there was
but not elimnate it.

HEARI NG OFFI CER del PIERO.  Thank you.

Ms. Forster? Questions? No

M. Canaday, you have two nore?

MR, CANADAY: Two short questions.

Q BY MR CANADAY: W were -- we received coment to
the draft on the LAMP -- this is for Dr. Brown -- sone
concerns expressed by the Upper Oaens River ranchers,

t he | andowners, private | andowners of how water woul d
be distributed by the nodel, the present cases how t hat
water was distributed or forced out of the basin.

One of the things that you're undertaking nowis
to be able to forecast the water years, say April 1st,
and then be able to, instead of pulsing water out in
t he Upper Owens as the nodel woul d suggest now, the
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enhancenent would be then to allow the water to be
distributed. Based on conments fromthe Departnent of
Fish and Gane, if you want to distribute that water in
equal anmounts over the nmonths, that's the enhancenent.
In other words, we're being responsive to that

comrent .

A BY DR BROMN: That's right. That's one of the
identified itenms that will be adjusted. So right now,
all that you can do is specify a mninmmnonthly flow
and maxi mum nonthly flow, and that is not sufficient to



11 do this spreading out of the export over the year. But
12 we will be adding that feature.
13 Q VWhen you anal yzed or used LAMP to anal yze the
14 alternatives, we had the flexibility at that tine to
15 incorporate any final recomendations fromthe
16 Departnent in an analysis; is that correct?
17 MR BIRM NGHAM  Excuse ne, M. del Piero. 1I'm
18 going to object to M. Canaday's question on the
19 grounds that it's vague as to which departnment he's
20 referring to.
21 MR, CANADAY: The Department of Fish and Gane.
22 HEARI NG OFFI CER del PIERO Is that satisfactory?
23 MR BIRM NGHAM  Yes, thank you.
24 DR. BROMAN: Can you clarify? You' re asking what
25 capabilities?
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01 Q BY MR CANADAY: Yesterday there was a question posed
02 to you that -- questioning why we didn't use Fish and
03 Gane for reconmendations in our analysis of the
04 alternatives and the Draft EIR and what |I'm asking
05 you, we had the flexibility of the nodels prepared to
06 incorporate those kinds of flow recomendations in an
07 analysis if we chose to do so; is that correct?
08 A BY DR BROMN: That's right. The type of flows that
09 are being recommended by Fish and Gane, which basically
10 involve dividing years into dry-year types, nornmal -year
11 types, wet-year types, and then for each of those year
12 types, specifying a specific mnimmflow, and then
13 adding to that a specified anmount of flushing flow,
14 either as a flowcfs or a volume. Al of those have
15 always been a part of the LAMP nodel, and we're sinply
16 awaiting recomended nunbers to insert into those input
17 |l ocations.
18 MR, CANADAY: Thank you.
19 HEARI NG OFFI CER del PIERO  Thank you very much.
20 That extingui shes the questions we have for the
21 panel. M. Frink, unless there's anything else, I'm
22 going to allow these folks to regain their seats, and
23 then we can call the next panel after we've broken for
24 about 15 or 20 m nutes.
25 MR BIRM NGHAM  Excuse ne, M. del Piero. | was
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01 wondering if we could be afforded an opportunity to
02 ask very limted recross.
03 HEARI NG OFFI CER del PIERG  Certainly, Sir. That
04 opportunity is available at this point. However, it's
05 going to be available only after the break. W're in
06 recess for 15 mnutes.
07 (Wher eupon a recess was taken.)
08 HEARI NG OFFI CER del PIERO Ckay. M. Frink, do
09 you have the next panel ?
10 MR FRINK | believe M. Birm ngham wanted to ask
11 some questions on recross.
12 HEARI NG OFFI CER del PIERC  Forgive ne,
13 M. Birmingham Please cone up and begin.
14 RECROSS EXAM NATI ON BY MR Bl RM NGHAM
15 Q I have some very limted questions on recross
16 examination. First, 1'd like to ask, and | don't know
17 if these questions are nore appropriately directed at
18 Dr. Unger or another nmenber of the panel, but this



nmorni ng Ms. N ebauer, on behalf of the Fish and
Wldlife Service, asked a number of questions rel ated

21 to brine shrinp and the effect of different |ake |evel
22 alternatives on brine shrinp.
23 Were those questions directed at you, Dr. Unger,
24 as | recall?
25 A BY DR UNGER For the nost part, | believe so.
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01 Q I"'d like to follow up very briefly, if I can.
02 During the last 14 years, a period which the | ake has
03 fallen to a level of 6372 feet approximately and has
04 risen to approximtely 6381 feet, has there ever been a
05 time when brine shrinp in Mono Lake were not super
06 abundant? Let nme state it differently.
07 Isn't it correct that during the last 14 years,
08 brine shrinp have been super abundant in Mono Lake at
09 all |ake |evels?
10 A Vll, | don't know what you mean by "super
11 abundant."
12 Q Has there ever been a time in the [ast 14 years
13 when brine shrinp in Mono Lake were at or near
14 extinction?
15 A | don't believe so.
16 Q There has never been a tinme in the last 14 years

when the salinity levels in Mono Lake endangered brine
shrinmp; is that correct?

A | don't think I could say for sure because the
effects of something like salinity mght -- mght --
they m ght have effects over a long period of tine and

in conbination with many other factors, so | wouldn't
want to say -- make that statenment for sure.
Q | believe sonmeone on this panel this norning
di stingui shed between the anount of data that are
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avai | abl e on the popul ation of brine shrinp versus the
popul ation of alkali flies; is that correct?

A BY DR BROMN: Yes. | nade that distinction
Q Isn'"t it correct that all of the data on brine
shrinmp that have been collected at Mono Lake over the

| ast 14 years have been collected by or under the
direction of Dr. John Mel ak?

A Yes. That's right, and as far as |I'm aware, they
provided all of that data to our assessnent team

Q And then menbers of this panel woul d agree that
Dr. John Melak is the forenpst authority on Artem a
noni ca at Mono Lake; is that correct?

A BY DR UNGER I'mnot sure | would agree with that.
He's sone -- sone of his -- the people working for him
| would say, were Gail Ben, Bob Jellison, people like

Lenz.

Q Are you aware of any opinion expressed by any of
those individuals that during the last 14 years there
has ever been a tinme when Artemi a nonica were
endangered at Mno Lake of extinction?
A No, |'m not.
Q This norning, in response to a question asked by
Board Menber Stubchaer, there was reference to an
endangered or a protected species bel ow Crow ey Lake
is that correct?

0070




A BY DR BROMN: | nade that reference.
Q Is it correct that if Crow ey Lake spills, it
woul d result in a take of an endangered species
protected under the Endangered Species Act?

MR THOVAS: bjection, that calls for a |l ega
concl usi on.

HEARI NG OFFI CER del PIERO. That's right.
QBY MR BIRMNGHAM Is it correct that if Crow ey
Lake spills there is a potential that the habitat of an
endanger ed species woul d be adversely affected?

A BY DR BROMN: | didn't nake any statenment |ike
that. | only neant to inply that it is not foreseen
that the spillway, which does exist at Lake Crow ey, is

never intended to be used, and so sinulations of the
aqueduct system are reasonable to assune that sane
feature. Al though the spillway exists, it's not
i ntended to be used.
Q | understand you didn't say that this norning, but
" masking you the question now. Isn't it correct that
if Ctowey Lake spills there is the potential of an
adverse effect on the habitat of a species listed as
t hreat ened or endangered under the Federal Endangered
Speci es Act ?
A I think you should ask the next panel
Q Thank you.
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Yesterday, M. Casaday, M. Dodge asked severa
guestions of you concerning riparian vegetation
A BY MR CASADAY: Yes.
Q And you stated that recruitnment of riparian
vegetation could take decades if conditions were right.
Was that your answer to his question?

A Essentially, could take decades if conditions in
any given year were not right for recruitnent.

Q Isn't it correct that if conditions are right,
natural recruitnent of riparian vegetation could take

significantly less tinme than several decades?

A That's correct.

Q Isn't it also correct that in 1991, the Depart nent
of Water and Power, in connection with the restoration
activities of Rush and Levining Creeks, decided to
restrict grazing along the riparian corridor of Rush
and Levini ng Creeks?

A Grazing was restricted. | can't attest to who
made the deci sion.

Q Have you or has any nenber of this panel inspected
the recovery of riparian vegetation along Rush and
Levi ni ng Creeks since that decision was nmade?

A Not formally, although we have been on the ground
doi ng fiel dwork and observed conditions since the

25 grazing exclosures were install ed.
0072
01 Q Isn't it correct that the grazing exclosures were
02 installed to test the difference between unusua
03 recovery or to determne how the rate of natura
04 recovery w thout grazing?
05 PANEL ATTORNEY: (bjection. Calls for
06 specul ation.
07 HEARI NG OFFI CER del PIEROC It does call for
08 speculation, but | also think that if you rephrase it



slightly, you're going to get the answer you're | ooking
for. So go ahead.

Q BY MR BIRM NGHAM  \What was the purpose, if you
know, of installing the grazing exclosures, which you
mentioned in your |ast answer?

A BY MR CASADAY: | should say that | don't have any

15 firsthand know edge of that. That was carried out by
16 the restoration technical commttee. So to the degree
17 that it was intended as a test, | really can't say -- |
18 would presune that that was a major elenment of it.
19 Q Is it correct -- or have you been in the Mno
20 Basin in 19937
21 A Yes, | have.
22 Q Is it correct that many of the grazing exclosures
23 are hidden from vi ew because of the natural recovery
24 riparian vegetation that has taken place al ong Rush
25 Creek?
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01 A | don't know. | was in the Mono Basin, but not
02 for the purpose of |ooking at the riparian vegetation

Q M. Dodge asked you, M. Casaday, about opi nions
or concerns that are expressed in the Draft

Envi ronnental | npact Report concerning bank stability.
A Yes.

Q And you indicated that the concerns about bank
stability that were expressed in the Draft

Envi ronnental | npact Report with respect to Rush and
Levi ni ng Creeks are based entirely on the opinions of
Wbody Trihey. Do you recall that, that answer?

A Yes. | said that the thresholds for channel
damage were based on the opinions of M. Trihey.

Q Are you aware of opinions of other experts who
have conducted inspections of banks in the Mono Basin
on the subject streans that are different than the
opi ni ons expressed by M. Trihey?

A No, I"'mnot. W went to M. Trihey as the |lead on
the restoration technical commttee.

Q Finally, M. Dodge asked questions yesterday
concerning the state and federal water quality
anti-degradati on standards. Do you recall those

23 questions?

24 A BY DR BROM: Yes. | believe | answered those.

25 Q And | believe that it was your testinony that the
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01 standards were established by determ ning the

concentration of salinity in Mono Lake at the tinme the

applicable regul ati ons were adopted; is that correct?
A There are two that we're discussing. Wich one
are you aski ng about?

Q Well, first let's focus on the state standard.
How was that standard adopted?

A VWell, it's ny understanding that the nunbers that
were used in the basin plan docunent specifying the

water quality of Mono Lake were based on the avail able
measurenents that they had at the tine, which would
have been the early seventies, from Mono Lake.

Q And the federal anti-degradation standard of 85
grans per liter. That was a nunber that was fixed
because that was the salinity of Mono Lake at the tinme
the federal standard was adopted; is that correct?



A Not entirely. That nunber is only a reference
val ue that was provided by us | ooking up our projected

19 salinity of Mono Lake for the year that that

20 anti-degradation section was added to the [ aw, and

21 believe that is 85 grams per liter using our salinity

22 determination or estimation of the |ake.

23 Q Now, the federal and state standards generally are

24 applicable to fresh water. 1Isn't that correct?

25 A Well, there are standards for all sorts of waters.
0075

01 Q Vll, in this context, what we are tal king about

02 is saline lake. Isn't it correct that a -- froma

03 biological standpoint, the standard of 85 grams per

04 liter does not have a |lot of significance or neani ng?

05 PANEL ATTORNEY: (bjection. Unintelligible.

06 HEARI NG OFFI CER del PIERC |'m sonewhat torn at

07 this point because | have personal know edge of exactly

08 the standards that are being di scussed.

09 Wy don't you try and clarify the question in

10 terns of what that standard is being applied to, at

11 least in ternms of your mind, what biological organisnms

12 you're attenpting to elicit information about.

QBY MR BIRMNGHAM Is it correct that if the
concentration of salinity in Mono Lake exceeds 85 grans
per liter, the lake will remain a productive ecosystem
for brine shrinp?

MR, ROCS- COLLINS: (njection, anbi guous.

HEARI NG OFFI CER del PIERO | think you can answer
t hat questi on.

DR. BROM: Ckay. The 85 grams per liter which
am not characterizing as a standard, |'m sinply saying
this is a reference value of what the | ake was at at
the tine the | aw was added, is within the observed
range of salinity under which Dr. Melak and his team
have observed what you characterized as super abundant.
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And so that lake salinity is within the range of
observed val ues.

QBY MR BIRMNGHAM In fact, M. Dodge brought out
yesterday through his questioning that the salinity

I evel s in Mono Lake have been in excess of this

t hreshol d's nunber for a good part of the tinme in the
| ast 14 years; isn't that correct?

A That is right.

Q And that those salinity concentrati ons have not
prevented brine shrinp fromreproduci ng?

A That is right, although reproducing is not only
t he response variable that we mght want to determ ne
out of salinity.

Q Salinity concentrations in excess of 85 grans or
t her eabout have not resulted in significant nortality
of brine shrinp; isn't that correct?

A Vell, all we know fromthe neasurenents is that
there's still lots of themthere.

Q And there are still lots of brine flies there;
isn't that correct? O alkali flies?

A Right. The only significant neasurenent or
coordi nat ed nmeasurenents were done in 1991. There is

an amazi ng nunber of alkali flies.
Q And there's an amazi ng nunber of other types of



25 ‘invertebrate organisns; isn't that correct?
0077
01 A Well, there's actually a lack of other
02 invertebrate organisnms fromthe information that
03 have.
04 Q But that lack of invertebrate organisns is not a
05 result of a salinity in excess of 85 grams per liter
06 isn't that correct?
07 A I have no idea what causes their |lack of being
08 there.
09 MR BIRM NGHAM | have no further questions.
10 HEARI NG OFFI CER del PIERO  Thank you very much.
11 | see hands going up, so we're going to do this in
12 an organi zed fashion. M. Thomas?
13 MR THOVAS: No. W have no questi ons.
14 HEARI NG OFFI CER del PIERC  Ckay. M. Dodge?
15 MR DODGE: | think I have maybe two questi ons,
16 but whenever | say that, | get into trouble.
17 HEARI NG OFFI CER del PIERC W'Ill afford you a
18 little latitude, M. Dodge.
19 RECROSS EXAM NATI ON BY MR DODGE
20 Q M. Casaday, |ooking at Pages 20 to 21 of your
21 prepared testinmony. Do you have that, Sir?
22 A BY MR CASADAY: Yes.
23 Q You're tal king there about the environnmentally
24 superior alternative, and in the course of that
25 discussion, you discuss the key resources in this
0078
01 balancing. Do you see that? And then you have a |ist
02 of eight?
03 A Yes.
04 Q And we tal ked about it yesterday, the fact that
05 the restoration of duck habitat and duck popul ati ons
06 was not a key resource, correct?
07 A Not that | |isted here, no.
08 Q Right. Now, ny question to you, | only have one
09 question, and that is if the restoration of duck
10 habitat and duck popul ati ons were thought to be a key
11 resource, how would that affect the analysis of the
12 environmental |y superior alternative?
13 A Wel |, our conclusion about duck habitat was that
14 it would increase under the 6383 foot alternative, and
15 then it would gradually increase for the higher |ake
16 level alternatives reaching pre-diversion levels by the
17 6410. So if the Board, One, were to consider duck
18 habitat as inportant, it would tend to push the
19 environmentally preferred upward. But it's -- it's
20 difficult to say that it would be one -- one would
21 conclude another alternative would be bal anci ng al
22 these physical inpacts would be, therefore, the
23 environnmentally preferred alternative. A long way of
24 saying you get nore duck habitat definitely at 6390
25 than you do at 6383. After that it's a judgnment call
0079
01 Q And nore still at 6410; isn't that right?
02 A Yes. And by 6410, you've essentially got
03 everything that you're going to get.
04 MR DODGE: | did it in two questions.
05 HEARI NG OFFI CER del PIERO | appreciate it,
06 M. Dodge. Thank you very much.



07 M. Roos-Collins, further questions, Sir?
08 MR, ROCS-COLLINS: | do have further questions.
09 HEARI NG OFFI CER del PIERGC Pl ease.
10 RECROSS EXAM NATI ON BY MR ROOS- COLLI NS
11 Q M. Casaday, | have several further questions
12 regarding the stability of the channels of the
13 tributaries to Mono Lake and specifically about the
14 conclusion on Page 3-C- 23 of the Draft EIR which reads
15 as follows: "These data indicate that all these creeks
16 without overflow channel relief are potentially
17 unstable in the event of fairly frequent flood fl ows.
18 Parker, Wal ker, and Levining Creeks are considered
19 especially susceptible, but damaging flows in Rush
20 Creek occur at an average interval of |ess than 20
21 years."
22 I s that conclusion based entirely on the data and
23 opinions provided to you by M. Trihey?
24 A BY MR CASADAY: No. It's a conbination of that
25 information, which was the exclusive data we used for
0080
01 damage thresholds, that data in conbination with the
02 LAMP nodel outputs about how often those flows woul d
03 occur. Wen we gathered the information from
04 M. Trihey, he was not aware, and neither was |, of the
05 frequency with which those flows woul d be exceeded. W
06 subsequently took his thresholds, conpared it to the
07 nodel outputs, and drew t hese concl usi ons about
08 frequency of damage.
09 Q The erosions or instability thresholds, then, are
10 based entirely on data provided to you by M. Trihey.
11 A Yes. That's correct.
12 Q Subject to the rel ease of the Environnental |npact
13 Report, have you had an occasion to review M. Trihey's
14 August 30th, 1993, letter to M. Canaday submitting
15 coments on that grant?
16 A No, | haven't. | hope to have by the time our
17 terrestrial resource panel appears.
18 Q At the risk of surprise to you, let me ask you to
19 read for the record certain paragraphs on Pages Four
20 and Five of M. Trihey's letter to M. Canaday
21 beginning with the paragraph, "Finally, | wish to
22 coment." M. Casaday, could you read those paragraphs
23 for the record?
24 A Al right. These two paragraphs, three
25 paragraphs, | guess?
0081
01 MR FRINK | would object, M. Chairman. W're
02 getting information into the record that the w tness
03 has never seen.
04 HEARI NG OFFI CER del PIERO That's -- | was
05 just -- just about to ask the question.
06 M. Roos-Collins, can you explain to nme what the
07 purpose of this is?
08 MR, ROCS-COLLINS: M. Trihey is the sole basis
09 for the erosion or instability thresholds cited in the
10 Draft Environnmental |nmpact Report.
11 HEARI NG OFFI CER del PIERC  And the source of the
12 information you' re attenpting to introduce?
13 MR, ROCS-COLLINS: 1'mgoing to ask M. Casaday
14 what his opinion is of M. Trihey's comrent.



15 HEARI NG OFFI CER del PIERO Did you introduce this

16 as part of your exhibits?

17 MR ROCS-CCOLLINS: This is a conment letter which

18 has been previously submtted to the State Board and is

19 included in the record for the Draft Environnental

20 | npact Report.

21 HEARI NG OFFI CER del PIERO  Ckay.

22 MR FRINK "Il withdraw nmy objection.

23 HEARI NG OFFI CER del PIERO Have you seen the

24 correspondence before, Sir?

25 MR, CASADAY: | actually glanced at this, and I
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01 knewthat it was in here. But |I've not sat here and

02 read it and thought about it.

03 HEARI NG OFFI CER del PIERO Al right. Take one

04 nonment. Take two nonents. Go through it. Take a | ook

05 at the three paragraphs. Familiarize yourself with it,

06 and then M. Roos-Collins can ask you questions about

07 it.

08 MR DODGE: M. Gatley is going to be in a

09 subsequent panel. Maybe it nmakes sense to have --

10 HEARI NG OFFI CER del PIERO Let's keep in mnd who

11 the person is who just asked the question.

12 Do you have an opi ni on?

13 MR, ROCS-COLLINS: M. del Piero, ny opinion is

14 that this question is properly before M. Casaday on

15 that panel. He has been asked a nunber of questions on

16 erosion and stability.

17 HEARI NG OFFI CER del PIERO M. Casaday, be kind

18 enough to viewit.

19 MR, CASADAY: Wuld you like me to read it al oud?

20 HEARI NG OFFI CER del PIERC 1'd like you to review

21 it. If you wish to have it read aloud, that's

22 obviously your prerogative, but inasnuch as it's

23 already in the corments to the Environnental |npact

24 Report, it's in our record. So that's not necessary.

25 One of the prerequisites for serving on this Board
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01 is being capable of reading in the English |anguage.

02 MR, ROCS-COLLINS: M. del Piero, respectfully, I

03 would request that the witness read those paragraphs

04 aloud; otherw se, ny question will not be intelligible

05 to the Board nenbers.

06 HEARI NG OFFI CER del PIERO In all candor,

07 M. Roos-Collins, whether or not your question is

08 intelligible to the Board nenbers is a function of the

09 Board nmenbers' understandi ng, not yours. So why don't

10 you go ahead and proceed with your cross-exam nation.

11 Ckay?

12 Have you reviewed that, Sir?

13 MR, CASADAY: |I'mtrying to listen to what's --

14 HEARI NG OFFI CER del PIERO M. Roos-Collins and |

15 will both be quiet while you reviewthat. You're

16 reviewing that on ny tinme. kay?

17 MR, CASADAY: Al right. 1've read them

18 HEARI NG OFFI CER del PIERO Pl ease proceed, Sir.

19 Q BY MR ROOS-COLLINS: M. Casaday, having read the

20 paragraphs on Pages Four and Five of M. Trihey's

21 August 30th, 1993, conment letter to the Board, has

22 your opinion about the channel stability of the



23 tributaries to Mono Lake as expressed on Page 3-C 23
24 changed in any way?
25 A VWll, | would have to admt that uncertainty has
0084
01 been injected into our conclusions. | would not, at
02 this point, change nmy conclusions. | believe this
03 statenent sinply raises additional questions.
04 M. Trihey, when asked by nysel f about channel
05 damage thresholds, was -- at least | nmade it very clear
06 in ny opinion that | was tal king about |oss of riparian
07 vegetation and not fish habitat. The statenent,
08 actually, now says that -- seens to say that he gave
09 those thresholds with respect to refuge habitat and
10 stream bed gravel novenent and that, however, these
11 thresholds woul d not be appropriate to changing the
12 stream s plan form and bed topography, which I think is
13 perhaps a way of saying threats to bank vegetation.
14 I would sinply then want to go back to the RTC, or
15 sone of the technical people doing the work, and ask
16 them again do they have sonme threshold estimtes for
17 flows that woul d danage the riparian vegetation. So |
18 don't have any new opi nion to express.
19 MR, ROCS- COLLINS:  Thank you very much.
20 HEARI NG OFFI CER del PIERO  Thank you very much.
21 M. Stevens?
22 MR, STEVENS: Nothing further. Thank you.
23 HEARI NG OFFI CER del PIERO  Thank you.
24 M. G psman?
25 MR, d PSMAN:  No questions.
0085
01 HEARI NG OFFI CER del PIERC  Ms. N ebauer?
02 RECROSS EXAM NATI ON BY MS. NI EBAUER
03 Q I"d like to refocus your attention to
04 WM. Birmnghamis recross. Wwo was it that answered his
05 questions regarding the extinction issue of the brine
06 shrinmp? One of you did.
07 HEARI NG OFFI CER del PIERC It was -- you'll
08 forgive ne, but it was one of these two gentl enmen on
09 the left. And | don't recall which one.
10 DR. BROMN: Then it nust have been ne.
11 Q BY MR N EBAUER kay. Then these questions are
12 directed towards you.
13 M. Birm ngham asked questions regarding brine
14 shrinp popul ati ons and whet her those popul ati ons were
15 at or near extinction and whether or not the brine
16 shrinmp was ever in danger of extinction in Mno Lake.
17 Do you recall those questions?
18 A BY DR BROM:  Yes.
19 Q Are you famliar with the definitions of
20 "threatened" or "endangered" species pursuant to the
21 Federal Endangered Species Act?
22 A | amgenerally famliar, but not in any specifics.
23 Q Are you famliar with the criteria that is
24 required to list a species as an endangered or
25 threatened species pursuant to the Federal Endangered
0086
01 Species Act?
02 A No.
03 Q Are you an expert in Endangered Speci es Act
04 applications or interpretations?



A No.

Q When you gave your answer to or your answers,
excuse ne, to M. Birm ngham s questions regarding
brine shrinp popul ati ons and extinction, did you give
those answers in an expert capacity?

MR, BIRM NGHAM  Excuse ne, M. del Piero. To be
fair to Ms. N ebauer, | believe it was Dr. Unger who
answered these questions. |If you go back and | ook at
the record, it was Dr. Unger.

HEARI NG OFFI CER del PIERG Is that true,
Dr. Unger?

DR. UNGER | think we both answered the questions
at different tines.

HEARI NG OFFI CER del PIERGC  Then, Centlenen, in
order to insure that we've got adequate answers in
regards to these questions, | would rely on you to
comment when a question is asked that follows up on a
previ ous question so that we are getting answers on

23 that subject matter fromthe sanme parties.
24 M5. N EBAUER: Well, that's ny last question and
25 maybe | can ask you to answer that question asked.
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01 Then I'Il ask M. Unger the same questions, | guess, to
02 neake the record conplete

Q BY M5. NIEBAUER. The last question | have is did
you -- if you did give an answer regarding brine shrinp
and extinction in Mono Lake, did you give that answer
in an expert capacity?

A BY DR BROAN: | was giving that answer in response
generally that the levels of salinity that he was
aski ng about are within the observed range of salinity
covered by Dr. Melak's studies. So only as the
assessnment team | eader, those two things correspond,
the period of available data with this range of
salinity that he was aski ng about.

Q So you were not testifying as an expert of

endangered -- Federal Endangered Species Act expert; is
that correct?

A No.

Q M. Unger, 1'll ask you the same questions. You
were present when M. Birm ngham asked questions

regardi ng brine shrinp popul ations and extinction in
Mono Lake, were you not?
A BY MR UNGER  Yes.
Q And are you famliar with the definitions of
"threatened" or "endangered" species pursuant to the
Feder al Endangered Species Act?
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A Not the specifics. In a general way.

Q And are you famliar with the criteria that is
used to list a particular species as a threatened or
endanger ed species pursuant to the Federal Endangered
Speci es Act ?

A No, not really.

Q And are you an expert in Endangered Species Act
applications or interpretations?

Q hbﬁA when you answered your questions asked by
M. Birm ngham regardi ng brine shrinp popul ati ons and
extinction, did you answer those questions in an expert



13 capacity?
14 A | don't think that | actually said at any point
15 that -- if you'll recall when he asked me about the
16 salinities and whether or not such salinities could
17 lead to extinction of the brine shrinp, | said at the
18 time that | didn't know because there coul d be other
19 factors invol ved.
20 I just want to make it clear that | don't think
21 that I, at any point, said -- what | did say is that
22 there was no evidence -- there was no extinction
23 occurred under conditions that were present during the
24 period that John Mel ak nmade his study.
25 Q Well, | could ask the Reporter to read back the
0089
01 question, but | do believe that M. Birm ngham asked
02 the question whether brine shrinp were ever in danger
03 of extinction at Mno Lake.
04 Do you recall that question?
05 A Yes.
06 Q And | recall your answer as being no.
07 A Ckay. 1t could have been
08 Q So ny question to you i s when you gave that answer
09 to that question, were you testifying in an expert
10 capacity as a Federal Endangered Species Act expert?
11 Not as a Federal Endangered Species Act expert,
12  no.
13 M5. NI EBAUER: Thank you. That's all | have.
14 HEARI NG OFFI CER del PIERO  Thank you very much.
15 M. Haselton? M. Silver? No. M. deason?
16 No. Staff? M. Smith?
17 MR SMTH | had one question for Dr. Unger.
18 REDI RECT EXAM NATI ON BY THE STAFF
19 QBY VR SMTH  You admitted in front of God and
20 everybody that you're not an expert under the federal
21 but you did nmention during your testinony that there
22 were some experts.
23 In response to the question about the expertise
24 Dr. Melak, you said that Dr. Jellison and two others
25 are, and you didn't fill out the rest of that
0090
01 sentence. They are what? They're experts, too?
02 They're --
03 A BY MR UNGER They are experts on the biol ogy,
04 ecology of Mono Lake brine shrinp. | don't know t hat
05 they are experts on the Federal Endangered Species Act
06 or whatever the termwas either
07 MR SM TH:  Thank you
08 HEARI NG OFFI CER del PIERO  Any ot her questions by
09 staff? No? M. Forster?
10 QBY Ms. FORSTER | would like a clarification, and
11 don't know. | guess I'Il just continue with the person
12 who's been asking.
13 In the testinony this norning in the issues
14 relating to the brine shrinp and endangered species,
15 1'd like a reinforcenent. Was it said that the brine
16 shrinmp was a candidate for the National Endangered
17 Species Act?
18 ABY DR UNGER | don't believe that was ever
19 discussed this norning.
20 HEARI NG OFFI CER del PIERO Do you know that to be



21 the case?

22 DR UNCER It is a candidate. | believe so

23 yes.

24 HEARI NG OFFI CER del PIERO | thought | was goi ng

25 to ask a question, but I don't think so. | think that
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01 concludes this panel. Gentlenen, thank you very much

02 for your kind consideration.

03 M. Frink, it is currently quarter to twelve. W

04 have another panel to bring forward. W have 15

05 mnutes in which to do it before we would break for

06 lunch. 1t's ny sense that that's probably not the nost

07 expeditious thing to do.

08 Anybody have speeches at noontinme today? No

09 speeches today. Ladies and Gentlenen, we're going to

10 break. W're going to come back at 1:15. Gkay? 1:15,

11 and we will start pronptly at 1:15. Thank you very

12 rmuch and Gentlenmen on that first panel, let nme express

13 ny deep appreciation for your attentiveness and

14 participation in the course of the last day. Thank

15 vyou.

16 (Wher eupon the lunch recess was taken.)

17 HEARI NG OFFI CER del PIERO Ladies and GCentl enen,

18 this hearing will again come to order. One face is the

19 sane and the rest have changed. Two faces. Pardon

20 ne.

21 M. Frink, do you want to begin this?

22 MR FRINK: Yes, M. del Piero. The next

23 wtnesses that Staff would like to call are the

24 gentlemen who did the fisheries assessnment in the

25 Environnmental |npact Report, and the first of those is
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01 Philip Dunn, the second is WlliamMtchell. 1 don't

02 believe either one of them have been sworn yet.

03 HEARI NG OFFI CER del PIERO  Good. GCentl enen,

04 would you stand and rai se your right hand? Do you

05 pronmise totell the truth during the course of these

06 proceedi ngs?

07 (Answering affirmatively.)

08 HEARI NG OFFI CER del PIERO | believe you

09 GCentlemen are famliar with our procedures after having

10 spent innunerable hours with us during the course of

11 the last few years or so. Didn't you guys work on

12 Mokel ume, too?

13 THE CGENTLEMEN:.  Yuba.

14 MR FRINK We'll begin with M. Dunn

15 DI RECT EXAM NATI ON BY MR FRI NK

16 Q Pl ease state your nane and place of enploynment for

17 the record.

18 ABY MR DUNN M nanme is Philip L. Dunn, and | work

19 with Jones and Stokes as an associ ate princi pal

20 Q Did you prepare a docunent that is titled The

21 Witten Testinony of Philip Dunn for the Mono Basin

22 Water Rights Hearing 19937

23 A Yes, | did.

24 Q And have you seen that that docunment has been

25 designated as SWRCB 21 for this proceedi ng?
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01 A Yes.

02 Q Is Attachment A -- excuse ne. Your testinony



i ndi cates that you served as the team | eader for

eval uation of fishery issues or the Draft EIR review ng

the City of Los Angeles' water rights in Mno Basin.
Coul d you pl ease briefly summari ze your educationa

and professional qualifications relevant to that area

of work?

A Yes. | have a Bachel or of Science degree in

zool ogy from UC Davis and a Master of Science degree in

fisheries biology fromHunbol dt State University.

wor ked with Jones and Stokes Associates for nine years

on a variety of water resources, water right, and

fishery type projects. |[|'ve been involved in nunerous

| FI M studi es and habitat and fish popul ati on studi es on

a wide variety of streanms in California.

Q kay. And for the record, an IFIM study is what?
A That's I nstream Fl ow I ncrenmental Met hodol ogy.

Q Is Attachment A to your witten testinony a true
and accurate summary of your professional education and

experience as it relates to the work you did on the
Draft EIR?

A Yes, it is.

Q And what specific section or portions of the Draft

25 EIR did you assist in preparing?
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01 A Under the direction of our project manager, | was
02 the team | eader responsible for the fisheries section

of the Draft EIR

| also was involved with Appendi x O which was the
fisheries technical appendix, and | worked w th other
staff at Jones and Stokes Associates, primarily Bil
Mtchell here, in developing the fisheries portion of
t he docunent.

| also managed the instreamflow increnenta
nmet hodol ogy study on the Mddl e Onens River, and that
was Auxiliary Report 23. And | coordinated the
preparation of Auxiliary Report 10, which was done by
Bal ance Hydrol ogi cs, and that was a geonorphic
assessnent of the Mddle Onens River.
Q Is SWRCB Exhibit 21 a true and accurate sunmary of
your testinmony in this proceeding, M. Dunn?
A Yes, it is. And | would like to add several very
brief statements to that witten testinony, if | may.
Q Are these by way of clarification?
A Yes.
Q Addi ti onal information you' ve |earned since
subm tting the testinony?

23 A Right. Right.

24 Q Ckay. Pl ease do.

25 A Since preparing ny witten testinony, | have had
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01 an opportunity to review the conments on the Draft EIR

02 and also to conduct a very cursory analysis, not even

03 analysis, but just nore perusal of the testinony from

some of the other parties, and so | have an idea of the
mai n themes that they've brought out. And | want to
qui ckly address three major issues that became apparent
in m review

First, it's very apparent that there's a |arge
di screpancy between the parties regarding the pre-1941
fish popul ati on and habitat conditions particularly in



Rush and Levi ni ng Creeks, and sone parties have
presented new i nformation on this subject that was not
made available to us during EIR preparation.

The environnental setting for the fisheries was
sent out to several parties for coment at an early
stage in the process, and we received either no
comments or we received comments that were too late in
the process to incorporate into our Draft EIR
Nonet hel ess, all of this informati on has now been
brought out, and we will review and consider this
information as it relates to comments on the Draft EIR
as we begin to prepare the Final EIR

The second point is regarding mnimuminstream
flows for the Mono tributary streans. The EIR does not

25 contain required mninumstreamflow, but it only
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01 evaluated the effects on fisheries fromeach of the
02 alternatives. | do believe there is sufficient
03 existing information to establish such flows in the
04 Final EIR but that has not yet been a charge for Jones
05 and Stokes at this point.
06 I'"d also like to point out that the DFG fina
07 recomendations for several streans were received at

the end of August 1993, and so those recommendati ons
could not be incorporated or reviewed for the Draft
EIR And again, we will review and consider this
i nformati on as we develop the Final EIR

Third and lastly regarding the effects of high
flows on Rush and Levining Creeks, | think the 1993
hi gh fl ows have brought out some new i nformation
regarding the effects of high flows on Rush and
Levi ni ng Creek, channels and habitat restoration, work
that's been done there, and | think prior to these high
flows in 1993, we could only specul ate about what
potential effects these high flows woul d have.

And al so, it appears that sone parties have
nodi fied their positions to sonme degree regarding the
effects of the high flows and, certainly, we will again
consider this information and any alternative
interpretations of existing information that coul d
change our conclusions in the Final EIR

0097

Q kay. Are those the only additions you wish to
make to your witten testinony?

A Yes.
Q Thank you very much.

W' Il nmove on to the second witness, WIIliam
Mtchell, and then place each of the w tnesses -- make
each of the witnesses avail able for cross-exam nation
as a panel

Pl ease state your nane and place of enpl oynment,
M. Mtchell.

A BY MR MTCHELL: M nane is WlliamT. Mtchell, and
I"man environmental specialist with Jones and Stokes.
Q kay. Did you prepare a docunent that is titled
Witten Testinony of WlliamT. Mtchell for the Mno
Basin Water Right Hearing 19937

A Yes, | did.

Q And is that the docunent that has been designated
as SWRCB Exhibit 22 for this proceedi ng?



A Yes, it is.

20 Q Your witten testinony indicates that you al so
21 assisted in the fisheries issues analysis for the Draft
22 Environnental |npact Reports.
23 Wbul d you pl ease summari ze your education and
24 professional qualifications that are relevant to that
25 area of work?
0098
01 A Yes. | hold a B.S. degree in biology from San
02 Dy ego State University and an MS. degree in fisheries
03 biology fromHunbol dt State University. |[|'ve been
04 enmployed with Jones and Stokes for the |ast four years,
05 and during that tine, |'ve been engaged in designing
06 fisheries studies, devel oping and applying fish habitat
07 and popul ati on nodel s, and conducti ng nunerous
08 fisheries inpact assessnents.
09 Q Ckay. Thank you.
10 Is Attachment A to your witten testinony a true
11 and accurate summary of your education and experience
12 relating to the work you did on the Draft EIR?
13 A Yes.
14 Q Thank you. What particular portions of the Draft
15 EIR or auxiliary reports did you assist in preparing?
16 A Under the direction of Phil Dunn, | was
17 responsible for carrying out the fisheries inpact
18 analyses for the Draft Mono Basin Water Rights EIR
19 which is Chapter 3-D entitled Fishery Resources and
20 also Appendix Oentitled Fisheries Technical Appendi x.
21 And | al so assisted in preparing an instream fl ow
22 increnental nethodol ogy study for the Mddle Onens
23 River, which is reported as Auxiliary Report Nunber 23.
24 Q Thank you.
25 In summary, do you affirmthe SWRCB Exhibit 22 is
0099
01 a true and accurate statenment of your testinony in this
02 proceedi ng?
03 A Yes.
04 MR FRINK: Ckay. | believe that's all the
05 questions we have, M. Hearing Oficer.
06 HEARI NG OFFI CER del PIERO  Thank you very much,
07 M. Frink.
08 M. Birm nghanf?
09 MR, Bl RM NGHAM  Thank you very much.
10 As a procedural matter, M. del Piero, | would
11 note for the record that earlier M. Frink had asked
12 for the admi ssion of the testinmony of several of the
13 witnesses that were on the previous panel, and I
14 wondered if now would be an appropriate tine to
15 consider their adm ssion.
16 HEARI NG OFFI CER del PIERGC 1'Ill take that up when
17 all the panels are done.
18 MR BIRMNGHAM | will direct the questions that
19 | have on this issue primarily to M. Dunn, but in the
20 event that M. Dunn or M. Mtchell feel that
21 M. Mtchell would be better qualified to answer the
22 question, then | would invite a response fromeither
23 or, in fact, anyone on the panel.
24 HEARI NG OFFI CER del PIERO And, Centlenen, you're
25 so directed.
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CROSS- EXAM NATI ON BY MR Bl RM NGHAM
Q First, with respect to the historic conditions
that are described in the Draft Environnental | npact
Report, much of the discussion of the historic
conditions on Rush and Levi ning Creeks was based upon
the 1990 court testinmony of Eldon Vestal; is that
correct?
A BY VR DUNN. That was one of the references that we
used, one of nany.
Q M. Vestal was a Departnent of Fish and Gane
enpl oyee that was in the Mono Basin in the |late
thirties and early forties and in the fifties; is that
correct?
A I"mnot sure if he was there in the late forties
and fifties. | knowin the thirties he was.
Q Much of M. Vestal's testinony in the 1990
proceedings related to the quality of spawning gravels
and the vegetation as a neasure of the pre-diversion
fishery. Is that right?
A Coul d you repeat that question, please?
Q Much of M. Vestal's testinony in 1990 related to
the quality of spawning gravels and vegetation as a

23 neasure of the pre-diversion fishery.

24 A | don't recall whether he was characterizing

25 pre-diversion fishery, although | do recall that he did
0101

01 have -- there were statenents regarding the quality of

02 the gravels and the extent of the gravels.

Q And he made statenents in his testinony concerning
the extent of the riparian vegetation; is that correct?
A Yes, | believe so.

Q The condition of the pre-diversion fishery, and
when | say "pre-diversion,” | mean prior to the

di versions by L.A. DW. The condition of the
pre-diversion fishery woul d have been affected by flows
in the streans. |s that correct?

A That's correct.

Q The Draft Environnmental |npact Report at Page

13 3-D-3 states that, "Between 1930 and 1940, water was

14 diverted fromLevining Creek for irrigation and the

15 generation of hydroelectric power;" is that correct.

16 A Coul d you please just refer nme again to --

17 Q Vll, is it correct -- I"Il just ask you. Is it

18 correct --

19 MR DODGE: M. Chairman, | would object to this

20 line of questioning on the grounds of irrel evance. W

21 believe, as set out in some depth in our opening

22 statenent, that pre-1940 water diversions, whether they

23 be by DWP or by sone third party, whether they be | ega

24 or illegal, are sinply irrelevant under Cal Trout 11,

25 and that the fishery that sought to be restored is a
0102

01 continuous fishery that is not interrupted by

02 irrigation.

03 HEARI NG OFFI CER del PIERG M. Birm nghanf?

04 MR BIRMNGHAM Quite to the contrary,

05 M. del Piero. The Court in Cal Trout, Il, the Third

06 District Court of Appeal, is very specific concerning

07 the obligations of this Board and the obligations of

the Los Angel es Departnent of Water and Power.



It was clearly stated that it was the obligation
of this Board to condition the Ilicenses of the Gty of
Los Angeles to imedi ately restore flows to the four
streans fromwhich the Departnent of Water and Power
was diverting water.

Further, it is very explicit in Cal Trout, II,
that it is the obligation of the Los Angel es Depart nment
of Water and Power to restore the pre-diversion
fishery, and the conditions that existed in Rush and
Levining Creek in 1940 relate specifically to the
fishery that would have existed in those streans.

Therefore, the evidence concerning historic
conditions is relevant to the condition of the fishery
whi ch Los Angeles is obligated to restore under what is

0103

23 now the |law of this case.

24 HEARI NG OFFI CER del PIERO. | have Cal Trout, II.
25 | figured this issue was going to be com ng up

01 A question of you, M. Birm ngham in regards to
02 this matter. Explain to ne the relevance of the

diversion as they relate to the pre-diversion
fisheries.

VMR BIRM NGHAM  Well, M. del Piero,
hypot hetically, if there were stretches of Rush Creek
or Levining Creek which in 1940 or '41 contai ned no
water or no flows, then it's likely to conclude that
the fishery that existed in that portion of the stream
was not a good fishery. Los Angel es Departnent of

0104

11 Water and Power is not obligated under Cal Trout, II,
12 to restore anything beyond the fisheries that existed
13 in these streans.

14 And again, if there were portions of the stream
15 that were dewatered or that were negatively affected by
16 other pre-L.A DW diversion activities, then that

17 information is relevant to L. AL DW' s obligation, what
18 it is we are required to restore under Cal Trout, II.
19 Here I'mtal king specifically about the obligation

20 described by the Court in Cal Trout, I1.

21 HEARI NG OFFI CER del PIERO Have a seat, Sir, just
22 for one nonent.

23 Yes, M. Thomas, do you have a comment in regards
24 to this matter?

25 MR THOVAS: M. Chairman, M. del Piero, we don't
01 want to litigate or go over an issue which, in effect,
02 is alegal issue in this proceeding, and | would

03 encourage the Board to view the issue in terns of the
04 narrow function of the closed setting that we're doing
05 today and not the larger function of judicial

determ nati on but sone of the |ingering baggage from
the Cal Trout series.

Wth that, I'll sit down.

MR ROCS-COLLINS: M. del Piero, may we be heard
on this?

HEARI NG OFFI CER del PIERC  Yes, Sir.

MR ROCS-COLLINS: California Trout concurs with
M. Birm nghamthat the rights used by predecessors to
the Gty of Los Angeles are relevant with this
proceedi ng. W disagree enphatically with
M. Birmnghams interpretation of this Board's



17 obligations, but we agree that those rights did affect

18 the fishery and the fishery habitat that existed in

19 1941 and, accordingly, are a proper subject for direct

20 or cross-exam nation here.

21 HEARI NG OFFI CER del PIERO I'mgoing to allow the

22 questioning to be answered. |1'mgoing to point out

23 also, however, that the value of the information that I

24 assunme will be forthcomng in response to these

25 questions is going to be weighted upon the specific
0105

01 time frane in which the witnesses can testify as to

02 specific information as it relates to diversions. In

03 the event that the diversion took place in 1941 or that

04 the witnesses have information as to the diversions

05 that m ght have taken place in 1941, I"'minterested in

06 hearing the specifics of it.

However, in regards to the questioning,
M. Birm ngham | amalso particularly interested in
finding out with the degree of detail possible fromthe
Wi t nesses exactly the specific time franes in which
nodi fications to the natural streamflows were taking
pl ace so that we don't have a situation where
representati ons may be given at sone future tinme that a
nodi fication for a 12- or 24-nmonth period of tinme

15 would, in fact, be construed as the pre-existing

16 condition in those creeks.

17 Do you understand what | just said, Sir?

18 VMR BIRM NGHAM  Yes, | do, M. del Piero.

19 HEARI NG OFFI CER del PIERO. Good. So as to the

20 information that will be forthcom ng, the weight of

21 that evidence will be evaluated by this Board within

22 those paraneters.

23 Now, why don't you proceed with your questioning?

24 MR BIRMNGHAM In |light of the comments that

25 were just made by the Hearing Oficer, I'd like to ask
0106

01 these Gentlenmen a question

QBY MR BIRMNGHAM In their expert capacity, and |
would direct it either to M. Dunn or to M. Mtchell
isn'"t it correct that the diversions for irrigation
that occurred in Rush Creek in 1939 woul d have affected
the condition of the fishery as it existed in 1941 when
t he Departnent of Water and Power commenced its

di ver si ons?

A BY MR DUNN. Well, | think the diversions you're
referring to -- you know, we'd have to | ook at
specifically how nmuch water was being diverted, how

much water m ght have been seeping back into the
system It would depend where on Rush Creek you are
and the duration of those flows. It's a conplicated
matter, and | don't think, you know, we can address
that and say specifically what was the -- what were the
fishery conditions at a particular point in tinme.

Q In fact, we don't know what the fishery conditions
were in 1941; isn't that correct?

A Vll, | think many parties have presented their
interpretations of what fishery conditions were. Wat
we have in this EIR docunent is based on the avail able
information that we had, and what we tried to do is
make a reasonable estimte of what the fishery



25 conditions were, not rely on any one source for
0107
01 evaluating nunerous sources.
02 HEARI NG OFFI CER del PIERO. M. Dodge?
03 MR DODGE: | apologize. I'mnot familiar with
04 your rules on the point. | would like to just have a
05 continuing objection to any line of questions relating
06 to pre-40 diversion and not make continuous objections.
07 HEARI NG OFFI CER del PIERO  So noted. The record
08 wll so reflect.
09 MR, DODGE: Thank you.
10 QBY MR BIRMNGHAM 1've asked you at the begi nning
11 of our discussion before M. Dodge objected that --
12 isn't it correct that in the 1930s and 1940s, water was
13 diverted fromLevining Creek for irrigation and
14 hydroel ectric generation?
15 A BY MR DUNN Ckay. W're off of Rush Creek now and
16 on to Levining?
17 Q My question related to Levining Creek.
18 A To the best of my know edge, that's true.
19 Q The Draft Environnmental |npact Report states that
20 historical sources indicate that the diversions did not
21 dewater Levining Creek, although irrigation diversions
22 significantly reduced |ate sunmer flows in drought
23 periods. Specifically, that's on Page 3-D-3 of the
24 Draft Environnental |npact Report; is that correct?
25 A That is correct. That's where we site Trihey and
0108
01 Associ ates.
02 Q Now, in reaching that conclusion, did the drafters
03 of the Environmental |npact Report, and | woul d assune
04 that is you two gentlemen, consider data fromthe
05 1934-35 period that shows there were zero flows in
06 Levining Creek at the county road?
07 A BY MR MTCHELL: Well, 1934 and 1935?
08 Q That's correct.
09 A | don't recall having that available to us, if it,
10 indeed, exists.
11 Q Wul d zero flows in Levining Creek have resulted
12 in a poor fishery in 1934-1935 at the county road?
13 A You know, again, | think it would depend in what
14 location those flows were occurring, and obviously, if
15 there's no flow at a certain section of the creek,
16 there would be no fish popul ati ons.
17 Q Is it correct that if there were no or snall fish
18 populations in 1934-1935 as a result of no flows in a
19 portion of Levining Creek, that that could have had an
20 effect on the condition of the fishery in Levining
21 Creek in 1941?
22 MR, DODGE: (bjection, unintelligible.
23 HEARI NG OFFI CER del PIERO M. Birm ngham can
24 you add a degree of specificity to the question?
25 MR BIRMNGHAM | certainly can try.
0109
01 QBY MR BIRMNGHAM If there was a portion of
02 Levining Creek that had no flows in it in 1934 or '35,
03 and I'mreferring specifically to that portion of
04 Levining Creek at the county road crossing, and the
05 fact that that creek had lowflows in it or no flows
06 and, therefore, there was a poor fishery, would the



07 existence of that poor fishery in 1934 or 1935 possibly

08 affect the condition of the fishery that existed in

09 that streamin 19417

10 A BY MR MTCHELL: Well, again, | think we -- we need

11 to be aware that a single event that occurs in a single

12 year may have an effect on the popul ations a year or

13 two hence. However, if it is a single event, it

14 probably -- its effects will dimnish through tine,

15 particularly if in the subsequent years there are

16 better flows. It depends on the magnitude of the

17 habitat that's affected and whether or not those areas

18 are inportant to the popul ation, but we need to | ook at

19 the magnitude, duration, and frequency of these events

20 in order to conclusively say whether or not fish

21 popul ations are going to be significantly affected.

22 HEARI NG OFFI CER del PIERO  Excuse ne,

23 M. Birmingham Pardon ne for interrupting you.

24 M. Mtchell, M. Birm ngham are you -- |I'm

25 having difficulty with the question. | know a couple
0110

01 of the Board nenbers are having difficulty with the

02 question, too. Asking about an event taking place in

03 the md 1930s having inpact on a fishery in 1940 or

04 1941 at this point appears to the Hearing Oficer to be

05 so speculative as to be beyond answering. M. Mtchel

06 is struggling.

07 As | indicated, | had hoped you were going to add

08 a bit nmore flesh to the bones that we're tal ki ng about

09 here. So if it's possible, in terns of getting

10 definitive answers to definitive questions, 1'd

11 appreciate it. Frankly, fromthe standpoint of the

12 record, it would inprove the quality of the information

13 the Board has to consider

14 Q BY MR BIRMNGHAM The Draft Environnental | npact

15 Report tal ks about the effects of irrigation diversions

16 out of Levining Creek in the decade of the thirties.

17 1s that correct?

18 A BY MR MTCHELL: That's correct.

19 Q And it indicates that there were significant

20 reduction in flows during the period of the thirties in

21 Levining Creek because of irrigation diversions; is

22 that correct?

23 ABY MR DUNN. Ckay. I'mreading fromthe EIR and

24 basically, "Between 1930 and 1940, water was diverted

25 fromlLevining for irrigation and hydroelectric,"” and
0111

01 then we cited Trihey and Associates that, "Levining is

02 not dewatered, although irrigation diversions

03 significantly reduced sumrer flow drought periods.™

04 Q Woul d those historic conditions, those conditions

05 that existed in the thirties, affect the condition of

06 the fishery in 1940 or '41 in Levining Creek?

07 A Again, | think we really have to specul ate on

08 that, and wi thout having specific informtion about

09 specific flows in various portions of Levining Creek

10 without specific information on the habitat structure

11 that was there, those are all inportant considerations,

12 and also, as M. Mtchell testified to in ternms of fish

13 in other portions of the stream and dependi ng on what

14 the flows were in those areas, all of those are



15 inportant factors. And it's -- you can't just answer

16 that question yes or no with the available information

17 Q So what you're telling us is that you don't know

18 what the condition of the fishery was in 1941 in

19 Levining Creek because you don't have that specific

20 information; is that correct?

21 A Wl l, we have sone information that has been

22 generated, but to say in any specific year or nonth or

23 reach what the conditions were, you know, becones

24 sonmewhat specul ative

25 Q I"d like to ask sone questions, if | may, about
0112

01 Rush Creek. I1'Il ask themfor the period 1939. Isn't

02 it correct that in 1939 there was significant

03 diversions out of Rush Creek for irrigation?

04 A | can't attest to specifically in 1939, but

05 overall, that's a true statenent over that period.

06 Q And, in fact, isn't it correct that during

07 significant periods of tinme -- let me be a little nore

08 specific for purposes of the record. For instance,

09 according to a report by Dr. Scott Stein, a report upon

10 which the preparers of the Draft EIRrelied, for the

11 period of 1930 to 1935, the Rush Creek channel at dd

12 Highway 395 was dry 28 out of the 60 nonths; isn't that

13 correct? That's what Dr. Stein reported in his report

14 on which you relied?

15 A I don't know to the specifics of those nunbers of

16 nonths, but | do recall a report that there were, you

17 know, dry periods at tines, yes.

18 Q In 1939, didn't Eldon Vestal estimate that the

19 flowin Rush Creek at A d H ghway 395 was one cfs?

20 A I can't recall the specifics of that.

21 Q I'd like to show you a bl owp of Figure Six from

22 the direct testinony of Dr. Donald Chapnan and Bil

23 Platts, which has been marked as an exhibit, as L. A

24 DW Exhibit 1.

25 Q Are you able to see the Figure Six fromL. A DW
0113

01 Exhibit 172

02 A BY MR MTCHELL: VYes.

03 A BY MR DUNN: Yes.

04 Q | apol ogi ze for the quality of the photo, but it

05 is purportedly a photo taken in 1939 by El don Vestal at

06 Highway 395

07 I would ask you, do the conditions -- are the

08 conditions that are depicted in Figure Six conducive to

09 a good fishery if, in fact, M. Vestal was correct that

10 that represents one cfs?

117 A BY MR MTCHELL: To tell you the truth, 1'd be very

12 reluctant to comment on a photograph, assessing fishery

13 conditions based on one photograph, and it would be

14 difficult for anyone to extrapolate fromone photo to

15 the rest of the creek

16 Q Wl l, let ne ask you about this one photograph

17 because it was taken, according to M. Vestal, | ooking

18 wupstreamfrom A d H ghway 395. And |I'd ask you if you

19 can see in the photograph, and I"'mpulling in here from

20 the Environnental Inpact Report, the, quote, dense

21 stands of cotton woods and willows across the flood

22 plain above Ad H ghway 395." And that's a quote



23 that's fromPage 3-D-5 of the Draft Environnenta

24 | npact Report.

25 Do you see the dense stands of cottonwoods in this
0114

01 phot ograph?

02 A BY MR DUNN. Again, we're referencing the Trihey and

03 Associates report in 1991 in regards to the | ower two

04 mles, and what you are showing here in this exhibit is

05 a photograph of, you know, maybe 50 yards. And it's

06 also very difficult to tell how much flow is noving

07 through there.

08 In the photo that you have there, there is not

09 extensive riparian area in that particul ar photo.

10 Q In fact, you m ght conclude that there is no

11 riparian vegetation in that photo; is that correct?

12 A In the foreground of the photo, which is a very

13 short section, there's no riparian, and in the

14 background, there may or may not be because you j ust

15 can't see nmuch of the creek except for this one short

16 section.

17 Q At sone point during the hearing, we will attenpt

18 to get a better copy of this photograph. In fact, |

19 believe it was reproduced by M. Trihey in a report.

20 But let me ask you a question, and it's going to

21 be a hypothetical question because, admttedly, it's

22 difficult to interpret this photograph. But

23 hypothetically, 1'"mgoing to ask that you assune t hat

24 there's one cfs of water flow ng through this section

25 of Rush Creek in 1939 and that there is no riparian
0115

01 vegetation in this portion of Rush Creek and that there

02 are no banks in this portion of Rush Creek

03 Wbul d you conclude that this portion of Rush Creek

04 would support an excellent fishery? That's a

05 hypothetical question.

06 A I mght try to answer that. First, let nme say

07 that when I | ook at that one photograph and to say

08 whether that can support a good fishery, a good fishery

09 is not dependent on one specific section of stream

10 There's a continuumthere that produces the effects

11 that would affect the population, and | can | ook at

12 that photograph and say in the |lower half of that

13 photograph it | ooks |ike basically no adult brown trout

14 habitat in that particular stretch of stream although

15 that could be good fry-rearing habitat and possibly

16 spawning habitat. | can't see with that flow in that

17 picture.

18 So again, hypothetically, you' re asking ne to

19 coment whether it could be a good fishery, and | think

20 a fishery is nore than a 50-foot section of stream

21 Q You said, M. Dunn, in response to questions by

22 M. Frink at the commencenent of your testinony, that

23 you have, since circulation of the Environnental | npact

24 Report, learned that there's a |arge di screpancy anong

25 the parties regarding the pre-1941 habitat conditions
0116

01 and the fish populations; is that right?

02 A That's correct.

03 Q And you feel that, for the purposes of the Fina

04 Environnental |npact Report, it will be necessary to



05 analyze the different information which you now are
06 aware of; is that correct?
07 A Yes.
08 Q Did the Draft Environnmental |npact Report consider
09 the effects of grazing on the fishery as it existed in
10 19417
11 A That was one component that we did | ook at, yes.
12 Q And is it correct that you concluded that grazing
13 in 1941 had an adverse effect on the fishery on Rush
14 and Levi ning Creeks?
15 A I don't knowif specifically in 1941 and, again,
16 we were utilizing other sources for evaluating the
17 effects of grazing, and certainly grazing occurred and
18 woul d have sone effects on the fishery habitat.
19 Q I"d like to show you a phot ograph, a bl owup of
20 Figure 3 fromL.A DW Exhibit 1, and it purports to be
21 a photograph taken in February 1947 by El don Vest al
22 And the caption at the bottom says, "Livestock have
23 destroyed bank integrity on the right bank. Hoof
24 sheering has caused a segnment of the right bank to
25 sluice into the streamcreating a fal se bank
0117
01 Livestock probably caused the di sc-shaped rather than
02 box-shaped cross-section.”
03 Hypot hetically, if there were simlar effects of
04 grazing in 1941 as there are depicted in this
05 photograph that was taken in 1947, would that have
06 negatively inpacted the fishery?
07 MR, ROCS-COLLINS: M. del Piero, | request
08 clarification as whether the caption purports to be
09 M. Vestal's words or L.A's witness' words.
10 MR BIRM NGHAM They are L. A 's witness' words,
11 M. del Piero. | apologize for ny confusion
12 HEARI NG OFFI CER del PIERO Do you wish to restate
13 your question, Sir?
14 MR BIRMNGHAM | didn't know that it was in the
15 formof an objection
16 HEARI NG OFFI CER del PIERO  No, your question for
17 the witness. Wuld you restate it?
18 Q BY MR BIRMNGHAM The conditions that are depicted
19 in Figure 3, if they -- hypothetically, if they
20 resulted fromlivestock grazing and if there were
21 simlar effects of livestock grazing in 1941, would
22 that have -- would those effects negatively inpact the
23 fishery?
24 A BY MR DUNN: Again, | think we're focusing on a
25 specific photograph that shows a certain area where
0118
01 there has been some bank sl oughing and, again, it would
02 be pure speculation to say that what is depicted in
03 that photograph was occurring along all or a certain
04 section of the creek other than what we're | ooking at
05 right there.
06 Grazing inpacts are recognized in our EIR It was
07 a contributing factor to the conditions that were
08 there. It was certainly not the sole one, and | think
09 there's testinony and sone of the reports that we
10 reviewed that certainly indicate that nmuch of the
11 habitat was not in the condition that is depicted on
12 that photograph



Sol think it's -- you know, to say that that's
potentially hypothetically that's what occurred
t hroughout the stream system doesn't, to nme, nake sense
where there is evidence that says that's not what was
t here.
Q Per haps you m sunder st ood ny questi on because |
didn't purport to represent those were the conditions
t hat existed throughout the stream

My question relates specifically to this section
of the stream Wuld that type of grazing effect

23 negatively inpact a fishery?

24 A Again, it would depend on the extent of that

25 grazing activity, but if I look in the mddle of that
0119

01 photo, photograph, and see banks where it has been

02 sloughed off for whatever reason, typically, in a

section like that, the habitat is not that good.

MR BIRMNGHAM |'d request an additional ten
m nutes, M. del Piero?

HEARI NG OFFI CER del PIERC  Yes, Sir.
Q BY MR BIRM NGHAM The Draft Environmental | npact
Report concludes that the fishery in Rush Creek was
excellent in the 1930s; isn't that correct? That's the
concl usion on Page 3-D-8 of the Draft Environnental
| pact Report, isn't it?
A Yeah. | believe that is correct.
Q And isn't it correct that during the period of the
thirties, the Department of Fish and Ganme annual |y
pl anted fish in Rush Creek?
A ["mnot sure if it was every year, but | knew -- |
know t hat they frequently planted the creek.
Q And El don Vestal carried out a Departnent of Fish
and Ganme study on the fishery in Rush Creek in the late

forties and fifties. 1Isn't that correct?

A That's correct.

Q And didn't M. Vestal conclude that in order to --
well, let ne ask a foundational question. The study
that was performed on Rush Creek -- Rush Creek was
selected as the site for that study because it was

0120

considered a typical eastern Sierra stream at that
tinme. Isn't that correct?

MR, ROCS- COLLINS: bjection. Calls for
specul ati on.

HEARI NG OFFI CER del PIERO Is there anything in
t he docunentation that says that, or is that your -- is
that --

MR BIRMNGHAM | believe, M. del Piero, and
"Il get the document, if I -- if I need to, but I
bel i eve that the 1954 report by M. Vestal, the
docunent cited in the Draft Environnental |npact
Report, states that Rush Creek was selected as the
study site for two reasons; One, it was accessible by
aut onobil e and, Two, it was typical of eastern
Sierra streans. Do you recall that?

HEARI NG OFFI CER del PIERO M. Birm ngham what
you want to do first is ask themif they know what the
study is and then ask themif they're famliar with it
and then ask themthe question to get to the point we
need to be at.



21 QBY MR BIRMNGHAM Did you rely on a 1954 study by

22 Eldon Vestal of the conditions of fisheries in Rush

23 Creek in preparing the Environmental |npact Report?

24 A BY MR MTCHELL: Yes, that report was used.

25 Q And in that report, did M. Vestal describe the
0121

01 results of a study that he conducted in the forties and

02 fifties on the fishery in Rush Creek?

03 A Yes.

04 Q And did M. Vestal report in that 1954 report that

05 that study was conducted in Rush Creek because Rush

06 Creek was considered to be typical or representative of

07 an eastern Sierra strean?

08 A | was trying to recall his words, but | do recall

09 that accessibility was inportant.

10 HEARI NG OFFI CER del PIERO  Excuse ne. That's not

11 responsive. Accessibility is not indicative of it

12 being a typical or an atypical --

13 MR M TCHELL: What I'msaying is | don't recall

14 that particular statenent, that it was a typical

15 eastern Sierra stream but | do renenber Eldon Vestal

16 stating that it was accessible. And that was one of

17 the reasons for selecting it.

18 HEARI NG OFFI CER del PIERO  Thank you. Pardon ne

19 for interrupting.

20 MR, BIRM NGHAM  Excuse nme for wasting the Board's

21 tine.

22 QBY MR BIRMNGHAM 1'd like to refer you to the

23 first page, actually it's Page 89, and this comes from

24 the record. |It's Cal Trout -- it's attached to the

25 testinony of Eldon Vestal which has been submitted as
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01 Cal Trout Exhibit 5.

02 May | approach the witness, M. del Piero?

03 HEARI NG OFFI CER del PIERO  Certainly.

04 MR BIRM NGHAM |'m handi ng or showing to

05 M. Mtchell and M. Dunn the first page of a document

06 that is entitled Creel Returns from Rush Creek Test

07 Stream Mno County, California, 1947, 1951; is that

08 correct?

09 VR DUNN: Yes.

10 MR M TCHELL: Yes.

117 QBY MR BIRMNGHAM And is this the first page from

12 the docunent on which you relied, the 1954 report of

13 Eldon Vestal, in preparing the Environnental | npact

14 Report?

15 A BY MR DUNN This, again, was one document that we

16 used of many.

17 Q So the answer to the question is yes, this is the

18 docunment, the 1954 report that you referred to in

19 preparing the Environnmental |npact Report?

20 A Correct.

21 Q Now, |I'mreading froma portion of the first page,

22 and isn't it correct that it says, "The | ower portion

23 of Rush Creek was in many ways ideal for use as a test

24 stream It's location, Figure 1, in Inyo-Mno County

25 vacation land only three mles fromU S. H ghway 395
0123

01 assured both heavy fishing and ready accessibility for

02 planting. The streamwas fairly typical of heavily



fished trout streanms on the east slope of the
Si err a- Nevada. "
Does the docunent state that?
A Yes, it does.
Q So apparently the reason this streamwas sel ected
was that it was accessible and it was, using
M. Vestal's term fairly typical of eastern Sierra
streans; is that correct?

A Correct.
Q Now, didn't M. Vestal conclude as a result of
this 1954 study or the 1947 to '51 study, which he

reported in 1954, that in order to sustain a sports
fishery in Rush Creek which was typical of eastern
Sierra streans, it was necessary that there be annua
pl anting of fish?
A BY MR M TCHELL: Again, | don't recall whether he
said that it was necessary. He did indicate that it
was an inportant part for sustaining the demand that he
expected on that creek, but he did not term-- | don't
recall himstating that it was a necessary managenent
practice.

In fact, what was concluded is that there was a
fairly significant wild population also in the creek
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which contributed to that fishery.

Q VWhat | would ask that you do, and M. del Piero,
per haps, so that we don't waste the Board's tine, may I
defer this question and during the recess afford the

W t nesses an opportunity to read M. Vestal's paper to
refresh their recollection?

HEARI NG OFFI CER del PIERO  Certainly.

MR, BIRM NGHAM  Thank you very much.

HEARI NG OFFI CER del PIERO  How many questions do
you have?

MR BIRMNGHAM | have just a few nore questions.

HEARI NG OFFI CER del PIERO. Fine. One that wll
be upcoming in a little while.

QBY MR BIRMNGHAM Now, let's talk very briefly
about the flows that are described in Chapter 3-D of
the Draft Environnmental |npact Report.

Isn't it correct that the -- excuse ne. Isn't it
correct that the Draft Environnental |npact Report
concl udes that changes in the fishery resource
condi tions under the 6383.5 feet alternative woul d not
significantly differ fromthe inpacts on the fishery
resource conditions under the 6377 feet alternative?
A BY VR DUNN. This is for which creek?

Q Actually, this is for both creeks.
A Both Rush and --
0125

Coul d you repeat the question again?
Q Yes. Isn't it correct that the Draft
Envi ronnental | npact Report concludes that the changes
in the fishery resource conditions under the 6383.5
feet alternative would not be significantly different

fromthe inpacts of the 6377 feet alternative?

A And that's relative to which base case?

Q Rush -- well, let ne refer you specifically to
Page 3-D-75 of the Draft Environnmental |npact Report,

and I'd ask that you take a nonent and review that



page.
A W' ve revi ewed that page.
Q I don't know whether it would be better to wait
until the Hearing O ficer returns or should we
proceed?

MR, CAFFREY: That's all right. You can proceed.
I'"ve taken over. He'll be back shortly. W won't do
too much danage in his absence.

QBY MR BIRMNGHAM Isn't it correct that the Draft
Envi ronnental | npact Report concludes that the fishery
resource conditions under the 6383.5 feet alternative
woul d not be significantly different fromthe inpacts

23 of the 6377 feet alternative?

24 A | would agree with that, yes.

25 MR THOVAS: Objection. It msstates the -- Page
€ 0126
01 3-D-75 explains the resource conditions not fishery

02 resource --

03 QBY MR BIRMNGHAM Chapter 3-D refers to the fishery
04 resources; isn't that correct?

A BY VR M TCHELL: That's correct.

Q That's the subject of Chapter 3-D. So wouldn't
you conclude that the Draft Environmental |npact Report
concl udes that the changes in the fishery resource
condi tions under the 6385 feet alternative would not be
significantly different fromthe inpacts under 6377
feet alternative? And you answered that question a
nmonent ago yes; isn't that correct?

13 A BY MR DUNN: Yeah. | would agree with that. That

14 was based on the information that we had at that tine,

15 and it was based on our inpact assessnent using LAMP.

16 That is correct.

17 Q Well, let's focus for a nonent on just the

18 information that you had because that's only fair. In

19 terns of the total habitat, in terns of total fish

20 habitat, and I'mincluding now fish habitat in the

21 Onens River, the Upper Omens River, isn't it correct

22 that the 6377 feet alternative results in nore fish

23 habitat than the 6383.5 feet alternative?

24 A Are you addi ng the habitats together, then, the

25 habitat values of Rush, Levining, and then Upper Oaens?
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01 Q " masking you doesn't the Draft Environnenta

02 Inmpact Report concl ude, based upon the studies that you

03 conducted, when you conbi ne the habitat val ues of Rush

Creek, Levining Creek, and the Upper Owens River, the
6377 feet alternative results in nore fish habitat than
the 6383.57

MR, DODGE: (bjection on the grounds of rel evance
The Fish and Gane Code requires that certain flows be
sent down the four tributary streams. It doesn't have
any provision for bal anci ng agai nst the Upper Ownens
Ri ver.

MR BIRMNGHAM Perhaps | can clarify this with a
few questions, M. del Piero.

HEARI NG OFFI CER del PIERO Wy don't you clarify
wi th a discussion now of what you intend to do before
you ask the questions? That way we don't nuddle up the
record if | decide to rule with M. Dodge

MR BIRM NGHAM The 63 -- M. Dodge is correct.



19 The Departnent of Water and Power is obligated under
20 Fish and Gane Code Section 5937 to rel ease sufficient
21 water to maintain in good condition the fishery that
22 exists.
23 HEARI NG OFFI CER del PIERO. Excuse ne?
24 MR BIRMNGHAM |'m--
25 HEARI NG OFFI CER del PIERC 5937 of which code are
0128
01 vyou referring to?
02 MR BIRM NGHAM  Fish and Gane Code.
03 HEARI NG OFFI CER del PIERO. 5937 of the Fish and
04 Gane Code doesn't say that. The Fish and Gane Code, as
05 | recall, says it's the fishery that exists or fish
06 that may be planted belowit.
07 MR BIRM NGHAM That's correct. | was
08 paraphrasing it. It says the fishery that either may
09 be planted or exists below diversion facilities.
10 HEARI NG OFFI CER del PIERO.  Ckay.
11 MR BIRMNGHAM That is different than optim zing
12 fishery conditions, and |I believe, M. del Piero, that
13 I, through a nunmber of questions, can bring out that
14 the flows that are discussed in the Department of Fish
15 and Gane report as analyzed in the Environnental |npact
16 Report were devel oped, and here I'm quoting from Page
17 3-D-45 of the Draft Environnental |npact Report, were
18 devel oped --
19 HEARI NG OFFI CER del PIEROC. |If you'd wait one
20 nmonent until | can find that.
21 MR DODGE: I'msorry, M. Chairman. | mssed the
22 page reference.
23 HEARI NG OFFI CER del PIERO. 3-D-45, M. Dodge.
24 VWhat paragraph are you referring to?
25 MR BIRMNGHAM |I'mreferring to the |ast
0129
01 paragraph imedi ately before the section on the effects
02 of the Mono Basin, and it states, "The Departnent of
03 Fish and Gane recomendati ons devel oped to optim ze
04 fishery conditions.™
05 MR FRINK: M. Chairman
06 HEARI NG OFFI CER del PIERO. M. Frink?
07 MR FRINK: M. Dodge's objection was based on the
08 grounds of relevancy, that what the Board has to
09 determine here is the anount of water needed to protect
10 or enhance or, in this case, restore the pre-existing
11 fishery and that, therefore, the conparison between
12 relative amount of fish habitat between the 6377
13 alternative and the 6385 alternative is irrelevant.
14 That would be the case only if the Board had al ready
15 nrade a determination on what alternative is needed to
16 protect or restore the pre-existing fishery.
17 The Board hasn't made that determ nation yet, so
18 wuntil that's done, |I think M. Birmnghamis question as
19 to which condition would have the overall best or
20 maxi mum anmount of fishery habitat would be rel evant.
21 HEARI NG OFFI CER del PIERO. As to the -- as
22 conpared between the two alternatives that he's
23 raising? Because he's only comparing two.
24 MR FRINK: Yeah. Well, he could ask it even to a
25 third alternative.
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01 HEARI NG OFFI CER del PIERC | understand, but as

02 to the questions he's asking, the conparison is only

03 going to be limted to the two alternatives that he's

04 suggesting.

05 MR FRINK:  Yes.

06 HEARI NG OFFI CER del PIERO  Good. Then based on

07 that understanding, so the Board understands that this

08 is based on only two alternatives and not necessarily

09 the full variety of alternatives that are necessarily

10 reviewed in an EIR 1'Il allow your questions,

11 acknow edgi ng your continui ng objection.

12 . DODGE: No. No. My | be heard on this?

13 HEARI NG OFFI CER del PIERO  Certainly.

14 MR DODGE: | think that perhaps ny position was

15 not understood. | did not nake it clear.

16 M. Birm nghamtal ked about Section 5937 not

17 calling for, quote, optim zation.

18 HEARI NG OFFI CER del PIERG | understand.

19 MR DODGE: And | think -- | have no objection to

20 his cross-exam ning on the grounds of whether the DFG

21 is optimzing versus sonething el se.

22 HEARI NG OFFI CER del PIERO. The standard in 5937

23 is "in good condition," and at this point, it is ny

24 understanding that it is within the prerogative of this

25 Board in rendering that decision to determ ne what "in
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01 good condition” is within the constraints --

02 MR DODGE: | don't have any quarrel with that.

03 Contrary to what M. Frink said, that wasn't the focus

04 of ny objection.

05 M. Birm ngham s question called for a conparison

06 at various |ake elevations, 6383.5 and 6377, of total

07 fish habitat that included the Upper Omens River. It

08 was that part of the question to which I objected on

09 the basis of relevance because the Upper Oaens River

10 has nothing do with conpliance with the Fish and Gane

11 Code.

12 HEARI NG OFFI CER del PIERO  Pardon ne, M. Dodge.

13 | did not understand that.

14 M. Birm ngham as to the Upper Onens River, I'm

15 going to rule in favor of M. Dodge on that. The

16 relevance of that, at this point, has no bearing on the

17 issue in terns of Mdono Lake.

18 MR, BIRM NGHAM May | address that,

19 M. del Piero?

20 HEARI NG OFFI CER del PIERO  Yes.

21 MR BIRMNGHAM | would respectfully dissent.

22 Assuming, and we have to assune this at this point,

23 assuming that the optimum the flows necessary to

24 optimze fishery conditions are in excess of those

25 needed to maintain in good condition fish that are
0132

01 either planted or exist bel ow the dams, assum ng that

02 that excess exists, the creation of fish habitat in the

03 Ownens River would be a beneficial use of water diverted

04 out of the river or out of the Mwno Basin and,

05 therefore, relates directly to the benefit to the

06 public interest that is derived fromdiverting water

07 out of the Mono Basin. And it is relevant to the

08 public trust balancing with respect to | ake | evel



i ssues.

HEARI NG OFFI CER del PIERG | understand -- |
understand the point that you're raising,
M. Birm ngham That's not the point that's being
addressed here, though. W're mxing apples and
oranges. Either we're going to deal with the Fish and
Gane Section that relates to the anount of water to be
rel eased froma reservoir so as to sustain a fishery
bel ow the damsite, or we're going to talk about public
trust values that may have artificially been enhanced
due to diversion of the water out of the Mono Basin
into the Upper Omnens River.

At this point, I've ruled. | appreciate your
concern about it, but at this point |I've ruled. And

23 that's what it is. So let's proceed.

24 MR BIRM NGHAM Let nme just ask two nore

25 questions then. Actually, it may be even nore than
0133

01 two.

02 QBY MR BIRMNGHAM Is it your understandi ng that

03 the -- based upon reference to Page 3-D-45, is it your

04 understanding that the Departnent of Fish and Gane

05 recomended flows were devel oped to optim ze fishery

06 conditions?

07 M5. CAHILL: | object. This is asking for his

08 interpretation of Fish and Gane intent. | believe the

09 letters that conveyed those streamreports speak for

10 thensel ves.

Q BY MR BIRMNGHAM Let me just ask the question this
way. Isn't it correct that Page 3-D-45 of the Draft
Envi ronnental | npact Report, which is the subject of ny
Ccross-exam nation, states that the Departnent of Fish
and Gane recommendati ons were devel oped to optim ze
fishery conditions?
A BY VR DUNN. Yes, that's what it states.
Q And isn't it possible that the flows that are
necessary to optimze fishery conditions may be in
excess of the flows that are required to keep in good
condition fish which either are planted or exist bel ow
DW' s diversion facilities in Russ and Levining
Creeks?

MR ROCS- COLLINS: njection. Calls for a |l ega
conclusion. He cannot properly ask this wtness what's
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necessary to conply with the mandate of Section 5937.
He can ask this w tness about biol ogical conditions.

HEARI NG OFFI CER del PIERO Ms. Anglin, can you
read t he question back?

THE REPORTER: Sure.

(Whereupon the record was read as requested.)

HEARI NG OFFI CER del PIERO The question is is it
possi ble. You can answer yes, or you can answer no.

MR DUNN.  Well, you know, we did not get into, in
our EIR, keeping fish in good condition and optimum
conditions, and we did not try to differentiate between
those. And this sentence here in terns of Fish and
Game - -

HEARI NG OFFI CER del PIERO |I'mnot referencing
the sentence. |'mreferencing the question
M. Birm ngham asked. He asked if it was possible. As



17 to whether or not -- I will acknow edge, One, you are
18 not a lawer. Two, you are not required nor are you
19 expected to give us an interpretation as to what is "in
20 good condition"™ within the context of the Fish and Gane
21 Code. The question is is it possible.
22 MR DUNN: Let's go back to your original question
23 and just ask the question, and I'Il give a sinple
24  answer.
25 HEARI NG OFFI CER del PIERG M. Birm nghanf?
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01 QBY MR BIRMNGHAM Certainly. Let's put it in
02 biological terms.
03 HEARI NG OFFI CER del PIERC  That woul d hel p.
04 QBY MR BIRMNGHAM Is it possible that the fl ows
05 necessary to optimze fishery conditions are different
06 than the flows required to keep in good condition in
07 biological ternms fish in a streanf?
08 ABY MR DUNN. | would agree it is possible, yes.
09 Q And you stated a nonment ago that the Draft
10 Environmental Inpact Report doesn't address -- this is
11 ny final question, M. del Piero.
12 HEARI NG OFFI CER del PIERO | was just telling
13 M. Stubchaer I"'mgoing to give you a little extra tine
14 because of the objections and the time you | ost.
15 MR, BI RM NGHAM  Thank you.
16 QBY MR BIRMNGHAM And | believe you said a nonent
17 ago that the Draft Environmental |npact Report does not
18 address flows that are necessary to keep in good
19 condition in biological terns fish that exist in Rush
20 or Levining Creeks?
21 A BY MR MTCHELL: It contains information that could
22 lead to a conclusion, but there is no conclusion in
23 this -- inthe Draft EIR
24 MR, BIRM NGHAM  Thank you. | have no further
25 questions.
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01 HEARI NG OFFI CER del PIERO  Thank you very much.
02 M. Thonas?
03 MR THOVAS: Ms. Cahill will take care of our
04 questi oning.
05 VMR BI RM NGHAM  Excuse ne, M. del Piero. |
06 stated | had no other questions. | do have one pendi ng
07 question concerning M. Vestal's report.
08 HEARI NG OFFI CER del PIERO And we're going to do
09 that on break after we've had the opportunity to
10 reference the exhibit that you asked himto revi ew.
11 CROSS- EXAM NATI ON BY Ms. CAHILL
12 Q Good afternoon. I'mVirginia Cahill representing
13 the Departnent of Fish and Gane.
14 You partially answered nmy first question which was
15 had you, in fact, reviewed the EIR comments, and you' ve
16 already indicated that you have. Are there certain
17 conclusions that you al ready know you wi |l be changing
18 as a result of that review?
19 ABY MR DUNN: No. | don't -- | haven't |ooked at all
20 of the information at a |level that would warrant ne
21 stating right now that we woul d change any of our
22 conclusions, but we will certainly | ook at that
23 information and consider it.
24 Q I"d like to look at Table S-1 in the sunmary



25 section. To the extent that there are tables in the
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01 summary that relate to fisheries, are you responsible

02 for the preparation of those tables?

03 A Yes.

04 Q Ckay. If we |look at Table S-1, Page Two, this is

05 not directly fishery related, but did you have any

06 input to this table with regard to tributary riparian

07 vegetation?

08 A No.

09 Q Let's go on, then, to Table S-1, Page Five. So

10 vyou're responsible for the preparation of this table?

11 A Right. On Page Five, Page Six, and Page Seven.

12 Q kay. On table -- on Page Five, could you explain

13 as briefly as possible howthe figures were derived

14 that show the percent change in the brown trout adult

15 habitat?

16 A BY MR MTCHELL: 1'Il try to be brief. The main

17 source for the information to do this is what are

18 called habitat discharge rel ationships that were

19 devel oped by the Departnent of Fish and Gane, their

20 consultants. W relied on these reports for Rush and

21 Levining Creek and on these rel ati onshi ps.

22 And what the relationships tell is how the anount

23 of habitat changes with a given amount of flow

24 Q Right. So in other words, you used the peak

25 results on -- the result of the peak I FIMon Rush Creek
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01 and aquatic systens on Levini ng?

02 A That's correct.

03 Q And then you applied those to nonthly flows; is

04 that correct?

05 A Yes. Monthly hydrol ogi c output fromthe LAW

06 nodel.

07 Q kay. And where would we find that nonthly

08 hydrol ogic output? Which of the reports is it in?

09 A The nmonthly flows shown as a distribution over the

10 50-year simulation period are part of Chapter 3-A

11 which covers the hydrol ogy, so the streamflows for

12 each alternative, since they are quite an inportant

13 elenent of the EIR are laid out there in a full series

14 of tables giving you nonthly flows for each alternative

15 as a distribution of tine.

16 Q Can you specifically identify which table that

17 would be?

18 A Yes. These are a series of tables that begin

19 Table 3-A-10, which is for the point of reference

20 scenario, 3-A-11, which is the no-restriction

21 alternative, and continuing through Table 3-A-17, which

22 is the no-diversion alternative, the highest

23 alternative.

24 Foll owi ng these tables are a series of graphics

25 that show some of these sane characteristics, but the
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01 tables would be the nost conmplete in the summary form

02 Then the actual nonth-by-nont h-by-year so the

03 whol e 600-nont h sequence, which is actually what

04 M. Mtchell used, are available in the actual files

05 fromthe LAVP nodel

06 Q So the nonth-by-nmonth figures aren't actually



07 here. The nonth-by-nmonth figures you used, but you
08 took those nonth-by-nmonth figures and then applied the
09 staged discharge or the habitat discharge rel ationships
10 fromthe |IFI M studies.
11 A That's correct.
12 Q So basically, you are averagi ng for each nonth.
13 You're -- if, in a given nmonth, you had a variety of
14 flows and they corresponded to different anounts of
15 habitat, the nunber you are using is an average over
16 that nonth?
17 A Vll, it's difficult to say because we're using a
18 nodel output which gives us nmonthly values, and to the
19 extent that the hydrol ogic nodeling is dependent on
20 those nonthly values, we, too, are dependent on the
21 nonthly val ues.
22 Q Yeah. Let ne try this again.
23 My under st andi ng of the output of the IFl M studies
24 woul d be that you would find for a particul ar discharge
25 a particular amount of weighted usable area. |Is that
0140
01 right?
02 A That's correct.
03 Q And you are taking, ny understanding is, a nonthly
04 average fl ow produced by the LAMP nodel, finding out
05 what the equival ent anpbunt of habitat at that flowis,
06 and then basically assigning it alnost for a whole
07 nonth, in effect?
08 A Yes. The nonthly output fromthe nodel is used to
09 calculate the nonthly habitat val ue.
10 Q kay. And that may not, in fact, reflect what
11 actually happened in the stream because the nonthly
12 average could be the result of fluctuating daily
13 nunbers that woul d, each of them correspond to a
14 different anount of habitat?
15 A Vll, inreality, under real conditions, those
16 could occur, yes.
17 Q I'"d like to go on to anot her one of the col ums
18 here. There's a characterization in Footnote A that,
19 "This is a prelimnary DFG recomended maxi mum fl ow
20 limt." It's the colum that's |abeled "Rush Creek
21 percent of years flows exceed 100 cfs," and there's a
22 footnote saying, "Prelimnary DFG maximumflow limt."
23 Did you understand at that time that the DFG had
24 recomended 100 cfs as a maxi mun?
25 A Yes.
0141
01 Q Ckay. And on what was that based?
02 A The 100 cfs maxi mum fl ow?
03 Q Yes.
04 A Was based on the threshold that was determined to
05 avoid inmpacts on the channel such as erosion and
06 channel neandering, if we're tal king about Rush Creek
07 And for Levining --
08 Q Dd --
09 A Par don ne?
10 Q Go ahead.
11 A And for Levining Creek, there were al so inpacts --
12 Q Actually let's do Rush first.
13 A Let's do Rush first. Right. For Rush Creek, the
14 100 cfs was based on the DFG recommendation as a



maxi mum flow [imt to prevent channel damage in the

| ower reaches of Lower Rush Creek

Q Did the DFG report actually state that flows never
shoul d go above 100, or did it sinply say those flows
shoul d be eval uat ed?

A The way it was stated was that it was a nmaxi mum
flowlimt. M understanding of that that this should
not be exceeded.

23 A BY MR DUNN. That was our interpretation of the
24 report.
25 Q Okay.

0142
01 MR, BROMAN: A question, M. Chairman.
02 HEARI NG OFFI CER del PIERO M. Brown.
03 MR BROM Is it because of potential of erosion
04 in the channel invert, or because of potential erosion
05 on the channel vertical sides, or both?
06 MR. M TCHELL: | think both. The flows in excess
07 of 100 cfs were related to both bank instability and

scouring of the channel
VMR BROMN: VWi ch woul d cause a | oss of habitat?
MR, M TCHELL: Potentially, this would.
Q BY M5. CAHI LL: And do you believe that the
Departnment of Fish and Gane has informed you in its
comments on the DEIR that it had not intended that 100
to be a maxi mun? Are you aware of those coments?
A BY MR DUNN. | believe that's correct, yes.
W' re aware of that.
Q And | think you said, M. Dunn, that one of the
areas in which you were perhaps reassessi ng based on
new i nformation had to do with the channel stability
and the effects of higher flows on that channe
stability; is that correct?
A That's correct.
Q And you may well change your opinion of whether
flows over 100 cfs are damaging in |ight of actual
observed results in the channel in the past year or in
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the last few years. |Is that right?
A BY MR MTCHELL: W would certainly | ook at al
avai l abl e information that's been, you know, submtted
in this hearing and reeval uate that.
Q Let me go on, then, to the columm under Levining
Creek, percent of flows -- percent of years flows
exceed 100 cfs. There is a Footnote B here that says,
"This is the maximnumflow limt to avoid significant
adverse inpacts on brown trout popul ation."

VWhat was the basis of that footnote and the
conclusion that 100 was a maxinumflow [imt on

Levi ni ng Creek?

A This came from evidence of trout nortality and the
di spl acenent of trout under higher flows. There were
two flow events, | believe, that were nonitored, and it

was determ ned that both had sone degree of adverse
effect on the fish popul ation; nanely, in the form of
downst ream di spl acenent of trout and actual flushing of

the trout out of their -- out of certain stream
sections.
Q And where were those events recorded?

A Those were recorded in the aquatic systens



23 research report provided by the Departnent of Fish and
24 Gne.
25 Q And in at |east one of those cases, was a very
0144
01 high flow either immedi ately preceded by or inmmediately
02 followed by a near zero flow?
03 A There was contradictory information in the report
04 that | recall. 1In the text, it was reported that there
05 was a zero flow, but in a graph figure showi ng the
06 hydrograph, we did not see that zero flow
07 Q Let me go back. | think we actually didn't walk
08 all the way through the percent change in brown trout
09 habitat derivation
10 Once you had your monthly flows, tell us what you
11 did. You got habitat per nonth.
12 A Habitat --
13 Q Did you include all of the reaches of the stream
14 when you did that?
15 A W included the streans that contributed the nost
16 to the habitat. W elected not to use certain habitats
17 because of nodeling problens in one case and, in
18 another case, because the particular part of the stream
19 was a single, uniformchannel, a return channel in Rush
20 Creek.
21 kay. So in effect, you elimnated the return
22 channel. \When you figured out what the weighted usable
23 area was in Rush Creek, you didn't consider the habitat
24 in the return channel ?
25 A That's correct.
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01 Q And isn't the return channel, in fact, a
02 significant portion of habitat on Rush Creek?
03 A In terms of weighted usable area, we didn't -- the
04 evidence was that it was not an inportant habitat.
05 Q Is it used by trout?
06 A The observations -- there have been trout observed
07 there, but 1'mspeaking directly on the basis of
08 habitat. The physical quality of the habitat.
09 Q The physical quality --
10 A The physical quality based on the wei ghted usable
11 area neasurenments that we -- that were in the report.
12 A BY MR DUNN: | also believe that when we revi ened
13 the report, and M. Mtchell mght correct nme, but as I
14 recall it, the nunber of transects that were across the
15 habitat, even though it was a uniform habitat, when we
16 were out on the site reviewing it, we did not feel that
17 those transects were very representative of that
18 habitat type. And that was another consideration that
19 we nmde, that plus the -- based on what we observed out
20 there, the flow -- given the type of channel that was,
21 the flow habitat relationship, it would not change
22 much. And so we had several concerns, | think, with
23 using that segment.
24 Q kay. Is it possible had you included that
25 segnent, though, that you woul d have gotten different
0146
01 amounts of habitat for the discharge, for different
02 |levels of discharge?
03 A Well, we could speculate. The nunmbers woul d
04 change. Wich way those nunmbers woul d change, | don't



know, and | al so, again, would have a problemwith
including those. |If the transects were not very
representative of the habitat, then you' re using sone
quantitative nunbers, but | think we felt that they
weren't very accurate.

Q kay. Oiginally, you said you rejected it
because it was a single, uniformchannel, and now
you're telling me that you rejected it because the
transects weren't typical. So if it's a uniform
channel, wouldn't that tend to lead to transects that
were typical ?

A You woul d think that it would but, as | recall,
where those transects were | ocated seened to have very
different habitat, micro habitat characteristics in
terns of depth and velocity than fromthe majority of
the habitat. And I'mnot sure what -- the reason was,
but at |east on the date when we were out on the site,
that's the way it appeared.

23 Q And on Levining also you left out certain
24 segnments?
25 A BY MR MTCHELL: Yes, we did.
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01 Q Once you had those nonthly val ues, then what did
02 you do?
03 A The nmonthly val ues for each year were then put --
04 | should say the nonthly values for the entire 50-year
05 period for a specific |life stage were then presented as
06 a tinme series indicating the annual variation in
07 habitat that woul d have occurred under that
08 alternative. And the values that were used to estimate
09 the percent change in habitat between alternatives was
10 based on an average for the entire 50-year period.
11 Q kay. So those nunbers are based on 50-year
12 averages.
13 A The nunbers that were used for calculating the
14 difference between alternatives were 50-year averages.
15 Q And do you | ose sone of the variability in habitat
16 by going to a long-term average? Are you getting
17 further away fromwhat actually is happeni ng day-to-day

18 on the strean?

19 A Vll, we use -- | have to clarify here that we

20 used nonthly, and we didn't have daily data to work

21 with. And so that -- that's the reason why we used the

22 nonthly values for characterizing the habitat for a

23 given alternative

24 Q kay. Let's go on. On this sanme table, on Page

25 Five of Table S-1, the effect on Wil ker and Par ker
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01 Creeks, what flows were put into the nodel or what

02 flows were considered in |ooking at Wal ker and Parker?

03 DR. BROAN: Do you want me to answer that for

04 you?

05 The question is the flows going into this

06 analysis. These are the flows com ng out of LAMP.

07 Flows com ng out of LAMP are the result of, as I

08 described yesterday, taking a | ook at the hydrol ogic

09 record by nonths, arranging the nonthly flows in

10 increasing order, selecting the ten percentile, that

11 is, the lowest 10 percent of the tinme which is towards

the end of -- towards the bottom of the actual stream
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13 flow, but giving a little range for fluctuations in

14 neasurenents and such

15 So this is the expected mni numnmonthly flows that
16 have historically occurred in \Wal ker and Par ker

17 The way LAMP is fornul ated, those are the only

18 flows that are passed through the -- or over the

19 conduit and into the channel, so those are the flows
20 that the fisheries are --

21 Q BY Ms. CAH LL: When you're operating LAVP and you
22 are making -- you're deciding which streamw ||

23 contribute to the | ake rel eases, how do you allocate
24 among the four tributaries?

25 A BY DR BROMN: The current -- the specification that
01 we used for these alternatives were that Wl ker and

02 Parker would not contribute these additional runoff

03 period releases to the |ake and that | ake rel eases are
04 nade exclusively down Levining and the Rush corridor

05 Q So Wal ker and Parker, in effect, would have only
06 the mninmns? Wat would be left in Wal ker and Parker?
07 A And | did forget one thing. Beginning with the
08 '77 alternative and all higher alternatives, \Wal ker and
09 Parker also have the nedian June flow This is highest
10 runoff nmonth, and to provide the type of flow being

11 discussed by many parties for flushing purposes of

12 wvarious sorts, Wl ker and Parker joined Levining and
13 Rush in having a nmedian June flow, that is a relatively
14 high June flow, the flow that woul d occur in 50 percent
15 of the years.

16 So this, totaled with 10 percent mi ni mum nont hly
17 flows, is what is going down \Wal ker and Parker for the
18 '77 alternative and all higher alternatives.

19 HEARI NG OFFI CER del PIERG Ms. Cahill, hold on
20 for a second. Pardon ne.

21 QBY M5. CAHILL: It's directed that all of the figures
22 here on the percent change in the brown trout habitat
23 were devel oped using outputs fromthe LAMP nodel when
24 it was being operated w thout the Fish and Gane fl ows,
25 the Fish and Gane required flows?

01 A BY MR DUNN That's correct.

02 DR. BROMWN: And -- sorry, | have one | ast

03 correction. | may be losing ny mnd, but the

04 no-diversion case then has the full actual historic

05 runoff fromall streans going down the corridor, so

06 that would be the exception to the rules that I

07 described. So for that no-diversion alternative, the
08 full actual nonthly flows were input to the fisheries
09 eval uation.

10 M5. CAHILL: Thank you.

11 HEARI NG OFFI CER del PIERO  The record will

12 reflect that that was not a definitive statement only.
13 A tenporary inpression

14 QBY M5. CAHILL: Al right. If you would turn, then
15 to Page 6 of 15 on Table S-1. The question | have here
16 is down at the bottom the very last |ine,

17 pre-diversion, and in the colum significant inpacts
18 fromwater tenperature increases and significant

19 inpacts fromwater quality degradation, in each case it
20 says, "Yes."



21 If, as you have done throughout the EIR

22 pre-diversion -- your cumul ative inpact and

23 pre-diversion analysis is prior to Los Angel es

24 diversion and, in this case, Los Angeles' augnentation

25 of the Oaens River, pre-diversion wuld have -- how can
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01 the higher lake level alternatives have a significant

02 cumul ative inpact fromthe pre-diversion condition?

03 Shouldn't, in fact, those l|ast two col ums under

04 pre-diversion be no?

05 I mean, any -- it's possible that augnentation

06 wll reduce what was a natural condition, but |ack of

augnent ati on woul d not change the pre-diversion
condi ti on.

A BY MR DUNN: |I'mnot sure | understand your
question, but this is between the no-diversion --
HEARI NG OFFI CER del PIERO  Excuse ne. |'m not

sure | understand it, either. So if you can get a
little nore specificity, it will help.
QBY M5. CAHILL: Al right. This deals with the Upper
Onens River where, instead of taking water out of the
stream the inpact of Los Angeles' project is to put
extra water in the stream Hot Creek is a natura
tributary to the I ower portion of the Upper Onens River
and has hi gher tenperatures naturally than the upper
portions of the stream

To the extent that additional water or cooler
water were inported in, it mght reduce that natura
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23 water tenperature level, and | think that's what the

24 effect of this colum is. WII nore water --

25 HEARI NG OFFI CER del PIERO Rat her than expl ai ning
01 it to me, you want to ask himthe question

Q BY M5. CAHI LL: So the question is will the
pre-diversion question -- why would you have a yes for
pre-diversion --

A BY MR CASADAY: May | answer that? | believe that's

a typographical error. |If you ook at Table 3-D-8 in
the chapter itself, | believe you have correctly stated
"unknown" rather than "yes" for those two entries. |Is
that the question?

Q That would help. | would think it would be no,

but if it's unknown rather than yes, that's nore

under st andabl e.
A BY MR DUNN: You wondered why | was puzzling over
t hat .

HEARI NG OFFI CER del PIERO That's a typographi cal
error then? Is that the -- is that the answer to the
guestion?

MR DUNN: Yes, that is correct. There's a
typographical error on Page 6 of 15 and a summary under
pre-diversion where it says, "Significant inpacts from
wat er tenperature increases,” that should be
unknown -- it should be unknown all the way across

23 where it says, "Pre-diversion."

24 QBY Ms. CAH LL: If we would turn nowinto the text to

25 Page 3-D-45, and this is sonmething we may have -- we've
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01 already touched on

The DEIR states that beginning with | ake |evels at



03 6377 -- the 6377 foot alternative, average nonthly
04 flows would exceed DFG s recomended maxi mum fl| ow of
05 100 cfs. As we've explained before, you are aware now,
06 are you not, that DFG does not recommend a 100
07 maxi munf
08 A BY MR DUNN. Yes, we're aware of that.
09 M5. CAHILL: M. del Piero, could we have ten nore
10 mnutes?
11 HEARI NG OFFI CER del PIERO  Yes, and then we're
12 going to take a break
13 MS. CAHI LL: Would you prefer to take a break now?
14 HEARI NG OFFI CER del PIERO  Yes. As a matter of
15 fact, | would. No offense.
16 W' || be back in ten mnutes.
17 (Wher eupon a break was taken.)
18 HEARI NG OFFI CER del PIERO Ladies and Centl emnen,
19 this hearing will again conme to order
20 Q BY M. CAH LL: When we broke, we were |ooking at the
21 statenent on Page 3-D-45 of the DEIR stating that
22 beginning with the 6377 foot alternative, the average
23 nonthly flows would exceed DFG s maxi num r econmended
24 flow of 100 cfs. | think I had asked and M. Dunn had
25 answered that he was now aware that DFG was not
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01 recomendi ng 100 as a maxi num
02 I am wondering whether on the last figure in the
03 summary, Figure S-2, where you show significant inpacts
04 and cumul ative inpacts for the alternatives, if the
05 sort of narrow and then increasing inpacts starting
06 down at either 6377 or even 6372-B under fisheries was
07 based entirely on that supposed 100 cfs maximumlimt?
08 ABY MR DUNN. No. It was not based entirely on that.
09 Q Was it based on the 350 cfs limt that M. Trihey
10 had provided, or were you even aware that M. Tri hey,
11 in the vegetation chapter, had indicated that perhaps
12 flows could go up to 350 cfs in Rush Creek wi thout
13 channel damage?
14 A | believe we were aware of that. Let ne describe
15 this figure which is a graphic portrayal of what the
16 inpact would be, but in some ways | think it really
17 oversinplifies. Wat the intent was there was to show
18 the effects of the -- all of the -- the effects of a
19 specific alternative on Rush Creek, Levining, Parker
20 Wal ker, and the Upper Ownens collectively, which is very
21 difficult to do. And the reason that the shaded area
22 there increases with increasing | ake levels, | can
23 think of two reasons why; one was the effects on the
24 Upper Onens River where we believed there were inpacts
25 associated with higher |ake |evels, thereby reduced
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01 flows in the upper Onens, and also it was a part --
02 partly because of the high flow inpacts which we've
03 been discussing on Rush and Levining Creeks. So
04 there's a couple of reasons for the way that drawing --
05 Q kay. So if, in fact, we were to look -- if you
06 were to decide in light of new informtion about
07 channel erosion that the channel coul d acconmodate
08 higher flows than you thought and if we were to | ook
09 only at the tributary streans and deci de what they
10 needed to keep the fish in good condition, is it



11 possible, then, that this figure would be changed al so

12 and show i npacts -- show that there would not be those

13 inpacts at those | ower |ake |evels?

14 A Well, again, this figure is a conposite, and it

15 possibly could be revised based on the information, or

16 maybe it's too -- maybe it over sinplifies too much.

17 Q Doesn't it, in fact, |eave out the fact that at

18 | ake levels below 6383.5, you are unable to neet the

19 Fish and Gane required flows?

20 A Wl |, again, the Fish and Gane recommended fl ows

21 as of the August '93 reports? |Is that -- those weren't

22 a part of this.

23 Q No. But if they were, in fact, wouldn't you show

24 fisheries inpacts up to sone point probably between

25 6383.5 and 6390 because at every point bel ow that you
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01 would be unable to neet those flows?

02 A | just really can't commit to an answer on that.

03 1'd have to look at all of the information

04 Q Let me ask you just a couple of genera

05 questions. First you, M. Dunn, and then

06 M. Mtchell.

07 | assunme that you are, as a fisheries biologist,

08 familiar with trout?

09 A Yes.

10 Q Can you tell me, do brown trout use -- adult brown

11 trout use water that's a foot deep?

12 A It's -- you know, again, it depends on the stream

13 and different conditions, but in general, they would

14 prefer, | think, deeper water if it was avail able.

15 Q Whul d they use three foot deep water?

16 A Again, | would say yes, they would use three feet

17 greater than they woul d one, say, one foot deep water.

18 Q And typically, would adult brown trout use water

19 that was four feet deep?

20 A Yes.

21 Q And five feet deep?

22 A Yes.

23 Q What about rainbow trout? Wuld adult rai nbow

24 trout use water that was two feet deep?

25 A Again, these are fairly general. | would say, you
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01 know, it depends on the specific situation, but rainbow

02 trout, | think, generally prefer to use water that's

03 sonmewhat |ess deep than brown trout. But they also

04 overlap in the depth distributions that they woul d use.

05 Q VWhat woul d be a good range for an adult rai nbow

06 trout in ternms of depth?

07 A Well, again, it wuld really vary on the types of

08 streans that you have. You know, they could certainly

09 be found in water that's two feet deep or four foot

10 deep, and it woul d depend not just on depth but on the

11 wvelocity, and cover, available food. There's lots of

12 factors involved in that.

13 Q Al right. M. Mtchell, let me ask you the sane

14 questions. |If you were to tell ne what depths of water

15 are used by adult brown trout, what would be the

16 range?

17 A BY MR MTCHELL: | would have to answer the same way

18 that M. Dunn did in that it would depend on the stream



19 because different streans offer different depths to the
20 fish, and they would use themdifferently dependi ng on
21 the availability.
22 However, the general range that M. Dunn gave was
23 what | would consider suitable depths.
24 Q And so for brown trout that range would be, adult
25 Dbrown?
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01 A | think M. Dunn said one -- two to four feet
02 woul d be acceptabl e.
03 Q Ckay. And rai nbow?
04 A Probably the sane -- sane depths for adults.
05 Q Ckay. Let me ask just one |ast set of questions.
06 On Page 3-D-110, there apparently is the thought that
07 releases at Mono Gate shoul d be reduced bel ow the Fish
08 and Gane recommended 100 in sone nonths down 80 to
09 reflect flows in Wal ker and Parker Creek
10 If, in fact, you reduce rel eases at Mono Gate,
11 isn't it true that the flows in Reaches One through
12 Three woul d be reduced?
13 A Yes. That's correct.
14 Q Wul d the wei ghted usable area, the habitat in
15 Reach One, be reduced?
16 A | don't know if the habitat would be reduced. The
17 flows would certainly be reduced
18 Q VWho devel oped the recommended flushing flow rates
19 in this paragraph?
20 A This is the paragraph on 3-D-110 that says,
21 "Simlar to Rush Creek"?
22 Q This is the one that says, "Rush Creek instream
23 flowreleases is neasured i medi ately bel ow the
24 diversion, should not exceed 80 cfs,"” and then at the
25 end it says, "An exanple channel naintenance and
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01 flushing flow schedule would be -- "
02 A Right. | think this was an exanpl e schedul e of
03 showi ng how flushing or channel maintenance flows could
04 Dbe increased over tinme as the channel stabilized, and
05 this was an exanple of how recomendati ons m ght be
06 nade in terns of specific channel naintenance fl ows
07 rather than being just one flow for several years. W
08 recognize that the conditions in the channels woul d
09 potentially change.
10 Q Were you actually recomendi ng these flows, or was
11 this, in fact, an exanple?
12 A No. | believe this was an -- what it says, an
13 exanpl e.
14 MS. CAHI LL: Thank you. | have no further
15 questions.
16 HEARI NG OFFI CER del PIERO  Thank you very much.
17 M. Dodge?
18 CROSS- EXAM NATI ON BY MR DODGE
19 Q My questions are for M. Dunn, although if
20 M. Mtchell feels that he's nore know edgeable or --
21 please proceed to answer.
22 | just have one foll owup question on Ms. Cahill's
23 exanm nation before | do mne, and that is you were
24 tal king about Levining Creek and the genesis of the
25 hundred cfs maxi num And as | understood your
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01 testinony, that related to two trout nortality issues

02 where high flows had displaced trout. |Is that right?

03 A BY MR DUNN That's correct.

04 Q And woul d one renedy for this sort of a problem be

05 a restoration program which created refuge habitat?

06 A Yes. | think that would be one possible solution

07 Q As opposed to limting flows, you could create

08 refuge habitat.

09 A Yes.

10 Q And are you aware that in 1992 the R T.C , through

11 M. Trihey, in fact, did sone construction work on

12 Levining Creek?

13 A I"maware that they did do sone construction work,

14 yes.

15 Q And part of that was creation of refuge habitat,

16 wasn't it?

17 A | can't state exactly whether they called it

18 refuge habitat. | do know that they rewatered at | east

19 one historical channel, which may fall into that

20 category.

21 Q And creating pools also creates refuge habitat,

22 doesn't it?

23 A Yes, given -- given the proper cover as well.

24 Q Have you gone back since the 1992 work and nmade an

25 assessnment as to whether there's any problemat 100
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01 cfs?

02 A Since the 1992 work? Could you specify what you

03 nean?

04 Q Yes, Sir. Since 1992 work.

05 A The restorati on work.

06 Q Yes.

07 A No, | have not.

08 Q Let me ask you to switch to Rush Creek, and can

09 vyou tell us in terns of fish populations today versus

10 pre-diversion, and |I'm speaki ng about brown trout, what

11 information you can give to the hearing board or --

12 excuse ne, the Water Board?

13 A I"mnot sure exactly how to answer that.

14 Basically, information we coll ected we presented here

15 in terns of the conditions on Rush Creek. Are you

16 | ooking for sonething nore specific?

17 Q No. |'m aski ng what concl usions you reached in

18 terns of fish populations in Rush Creek before

19 diversions and today?

20 A Well, certainly when you say today, we were

21 |ooking at August '89. W weren't |ooking at --

22 Q "Il amend the question, Sir. August of '89

23 versus pre-diversion.

24 A Vell, I think M. Mtchell and I can both try to

25 answer this. Essentially, there was popul ati on work
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01 done on Rush Creek | eading up to 1989, which was the

02 basis of what we did here, and the fish popul ation

03 information that was available pre-1941 is certainly

04 not near to the level of specificity and sanpling that

05 occurred, nowhere near, occurred in, say, 1989 and

06 several years previous.

07 Again, | think based on the information that we

08 |ooked at at that time, | would say that certainly the



trout -- it seemed to appear that there were nore
brown -- I'msorry, larger brown trout in the pre-1941
conditions than there are presently, just based on the

information that we revi ened.

Q How about popul ati on nunbers?

A Vell, 1'l'l answer and then let Bill. Frankly,
just don't recall -- in ternms of popul ati on nunbers,
there really were no real good estinmates of popul ation
abundance. There were -- that are conparable. There
were nore general statenents about, you know, the

condition of the fishery of you could catch sone fish
during a certain time period. These were nore |ike

i ndi ces of the population levels, and they were fairly
general as conpared to the specific sanpling designs we

23 have now.

24 A BY VR MTCHELL: Yeah. | just would maybe add to

25 that that the -- there were a few popul ati on esti mates,
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01 | believe, but they were sporadic. And the estimate

02 was devel oped by unknown neans and, therefore, it's

very difficult to nmake a -- or nmake a conparison, a
val i d conpari son between those nunbers and the nunbers
that are being generated over the last three or four
years.
Q | understand your point about the difference in
the quality of the data pre-1940, but the DElIR Page
3-D-8 does tal k about 50,000 adults between the dam and
Mono Lake.

Now, assuming that were a fact, and | understand
you have sone doubts about that, isn't that nany tinmes

t he nunber of adults that are in Rush Creek today?

A BY VR DUNN:. Well, it does state that this estimte
was based on personal observations. It's a very
approxi mate estimation, but certainly if it was
precise, which I"'mnot sure, | don't think it is, but
if it was, yes, | would say, concur, that that would be
nore fish than would be there in 1989.

Q My question said many tinmes as many. Isn't that
true?

A | would agree with that.

Q Thank you.

Now, | want to recur to one of ny favorite topics,
and that is Rush Creek bel ow the narrows, which is
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depicted here on Figure 1-3. Now, if | read the DEIR
correctly, you concluded that at Page 3-D-6 that that
was ideal habitat conditions for trout. Do you recal

t hat concl usi on?

A Right. | think we cited Trihey and Associ ates in
t hat statenent.

Q And it's true, isn't it, that there were springs
down here pre-1940, substantial springs, correct?

A That's correct.

Q So that regardl ess of what irrigation was
occurring upstream there was constant flow down that
part of Rush Creek, correct?

A BY MR MTCHELL: Correct. But the flow was in part
due to irrigation return flow, as well as natural seeps
and springs that entered Rush Creek at that point.

Q Can you explain to the Water Board what conditions



exactly there were that led to your concl usion about

i deal habitat conditions for trout? Describe the

conditions in that |ower portion of Rush Creek

A Well, this is a conclusion of Trihey and

Associ ates based on the statenents that were nmade.

"The springs and the associated high water table in the

meadows supported dense stands of cottonwood and

meadows covering nore than 150 acres.™

They also cite, "Water tenperatures are probably
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very stabl e throughout the year providing cool water
tenperatures during sunmer and ice-free habitat during
the winter.” And these are concl usions on Segnment Five
as stated by Trihey and Associ at es.

Q And were there also multiple channels in Rush
Creek bel ow the narrows?

A Yes. Those are also identified as a conponent of
the streamin this area.

Q And they had -- these multiple channels carried
year-round water. |s that your understandi ng?

A There is a citation to variable flow | think
that refers to the amount of flow in each of the
channels. | really -- there are no indications here of
year-round flow, but | would assunme that, based on the
information here, that that was -- that's what is

i mplied.

Q And these nultiple channels had an abundant poo

habitat; is that correct?

A Yeah. | think in ternms of the habitat that was
there that the geonorphic structure was there such that
there were pools. There were neanders. The habitat,
based on our review of this information, was that it
was fairly conpl ex.

Q And deeper water?

25 MR, BIRM NGHAM  (bj ecti on, vague and anbi guous.
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01 MR DODGE: You're right. 1'Il wthdraw the

02 question.

03 QBY MR DODGE: |Is the water deeper than it is today?

04 ABY MR DUNN. | think certainly there were nore pools

05 and, therefore, the water woul d be deeper in many areas

than it is today where pools are |acking or the only
pool s that are there now have been due to restoration
proj ects.
Q In fact, Sir, in the |lower portion of Rush Creek
t here have been no pools dug as yet; isn't that right?
A | think -- | believe that there's a work plan to
do some pilot studies. | do not know the status of
those -- that work at this tine.

HEARI NG OFFI CER del PIERO Excuse ne, M. Dodge.
Was the question dug? There were no pools at this
poi nt that had been dug?

VMR DODGE: That's correct.
Q BY MR DODGE: Let nme ask you to conpare the historic
conditions below the narrows with what is there today.

VMR, BIRM NGHAM  Excuse ne, M. del Piero. I'm
going to object on the grounds that the question is
going to call for speculation. | think it's evident

fromthe testinony that these gentlemen have not been
to the stream and have no personal know edge of the



25 conditions of the streamas they exist today.
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01 HEARI NG OFFI CER del PIERG  The question -- |
02 understand.
03 M. Dodge?
04 MR DODGE: Well, they have read, apparently,
05 M. Trihey's reports dealing with historic and existing
06 conditions.
07 HEARI NG OFFI CER del PIERO And you're aski ng?
08 MR, DODGE: And my question is what is their
09 understanding of the habitat today? They weren't there
10 in 1940, either, but they certainly testified about
11 what was there.
12 MR FRINK:  Coul d you distinguish between 1989 and
13 today? Are you referring to '89, the conditions
14 recorded in the Draft EIR?
15 MR, DODGE: |'m happy to accept an answer on ' 89
16 or today, either one.
17 HEARI NG OFFI CER del PIERO  Gentlenen, |'m going
18 to allowthe questioning, but it's going to go -- their
19 responses are going to go to the weight of the val ue of
20 the evidence. |If their opinions are devel oped
21 expressly fromstudies or historic analysis, then
22 that's going to go directly to the value of that.
23 . DODGE: Thank you.
24 MR DUNN: W were out on the streamin 1992
25 and -- so since that tine, we had not observed it.
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01 And, in fact, | thought there were sone ongoi ng
02 restoration on Rush Creek this past sumer, although I
03 guess I'mincorrect in that. | had not been out
04 there. Neither one of us has been out there since

1992.

Q BY MR DODGE: WII you describe the channel in 1989
or when you saw it in 1992 of Rush Creek bel ow the

narr ows?

A BY VR M TCHELL: Well, the channel itself, there's a
si ngl e channel that was apparent when we were there at
higher flows. | couldn't say what the stream would
ook Iike. W were there under |owflow conditions.
The single channel had variable depths, some pools, and
run-riffle type habitat.

Ri parian -- the riparian vegetati on which provides
the cover for trout is available in a few areas, but --
in fact, there's one area that | recall when there's
fairly extensive riparian vegetation in that section

19 and then downstream the channel conditions becone
20 worse offering fewer pools, and particularly bel ow the
21 county road, there's generally little pool habitat and
22 little cover.
23 Q Wul d you agree with ne that there's a smaller
24 percentage of pool habitat today than was there
25 historically?
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01 A In the lower delta area, | don't think I can
02 answer that question. It appears fromthe historica
03 information that that is true for Segnent Five down to
04 the county road.

Q And Segrment Five is the narrows down to the county
road, correct?



A Yes.

Q Al right. And would you agree with nme that that
same Segnent Five tends to be straighter than was true
historically? You nmentioned the sinuosity
historically.

A I think that, yes, there's evidence that the
streamnow i s shorter and has |ost the nunber of side
channel s that did exist there.

Q And woul d you agree with nme that the water tends
to be shallower than it did historically?

A | don't think I could answer that question with
the avail abl e information

Q Now, you say that there were multiple channels
historically, and there's a single channel today. Now,
a logical inference fromthat, isn't it, that sone
channel | ength had been | ost?

A I think you could infer --

Q Have you made any effort to quantify that?

25 A No.
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01 Q Let me ask you to assume hypothetically that it's
02 possible to rewater historic channels that are now dry

but that carried water. Assune that.
Wul d that rewatering affect the |IFI M anal ysis?

A Coul d you repeat the question, please?
Q Yes. | want you to assune that in Rush Creek
bel ow the narrows that, in fact, it's feasible to

rewater historic channels and, in fact, that's done.
Hi storic channels are rewatered.

How, if at all, would that affect the | FI M
anal ysi s?
A That woul d depend on the extent of change. O
course, the nore different that the channel is in terns

of length, nunbers of channels, the nore reason there
is that -- the nore reason there is to concl ude that
there woul d be a new set of channel features to
characterize and so on. Perhaps the |IFI M analysis
woul d have to be either nodified to reflect those
changes or redone.

Q Vll, in all probability, it would increase the
wei ght ed usabl e area, wouldn't it?

A BY MR DUNN: Again, | would like to say that, you

23 know, we're somewhat speculating on that. That's a

24 better question for, | think, Departnent of Fish and

25 Gane who placed -- and their consultants who placed the
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01 transects and, you know, would have a better feel for

02 the types of habitats when they were out there doing

03 their study that they nodel ed and how it m ght be

04 affected by putting water down side channels.

05 If those side channels were not included within

06 their IFIMstudy and water is put down into those

channels, it could increase fish habitat because you're
basically putting water in areas that had no water and
had no habitat.

Q It could lead to a conclusion that higher flows
shoul d go down Rush Creek, couldn't it?

A Wl l, there's many different conclusions. Again,
it depends on how nuch water is going down and the
speci fic habitat discharge relationships in those side



15 channels, which I just don't know how much of those

16 potential side channels Fish and Gane | ooked at in

17 their IFIM

18 Q " masking you hypothetically if you put water in

19 those -- as you put it, side channels, it -- that fact

20 could lead to a conclusion that higher flows down Rush

21 Creek were appropriate. 1Isn't that correct?

22 MR BIRMNGHAM ['mgoing to object on the

23 grounds that it's vague and anbi guous.

24 HEARI NG OFFI CER del PIEROC. |'Ill overrule the

25 objection, but I"'mgoing to direct you to answer either
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01 yes or no. It's much like that question that was asked

02 earlier, is it possible. M. Dodge is asking you could

03 it happen.

04 MR DUNN: Yes.

05 QBY MR DODGE: And one nore question along these

06 lines. Looking at Table S-1, Page 5 of 15, under the

07 category "Rush Creek percent change in brown trout

08 adult habitat,” let me ask you a simlar question.

09 These percentages that are shown under that columm, if

10 the now dry historical channels in Lower Rush Creek

11 were rewatered, that potentially could affect those

12 nunbers under that -- under that colum. Isn't that

13 right?

14 A BY MR DUNN. That's correct.

15 Q Now, | want to focus particularly, Sir, on Page

16 3-D 44.

17 HEARI NG OFFI CER del PIERO. M. Dodge.

18 MR DODGE: | would ask for an additional 20

19 mnutes. | hope not to need it, but --

20 HEARI NG OFFI CER del PIERO Wy don't we give you

21 an additional ten and see how you' re goi ng al ong?

22 MR, DODGE: Thank you.

23 Q BY MR DODGE: 3-D-44, you say, "Establishing even

24 equivalent conditions that benefitted the pre-1941

25 fishery is inpossible in the short-termand possible in
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01 the long-termonly if aggressive and substanti al

02 habitat restoration prograns in concert wth nmajor

03 instreamflow rel eases are undertaken."

04 Now, let me ask you initially, what sort of

05 restoration program if any, did you have in nmnd?

06 ABY MR DUNN. Well, | think what we were referring

07 there was to sone of the restoration activities that

08 are ongoing, certain elements of those restoration

09 activities.

10 Q Wbul d rewatering historic channels potentially be

11 one aspect of that?

12 A It certainly could be.

13 Q Wul d you agree with ne that the historic channels

14 in the Rush Creek bottomlands will not be rewatered

15 naturally in all probability?

16 MR BIRMNGHAM ['mgoing to object on the

17 grounds that it |acks foundation.

18 HEARI NG OFFI CER del PIERO Sorry. | didn't hear

19 the justification for the objection.

20 MR, BI RM NGHAM  Lacks foundati on.

21 HEARI NG OFFI CER del PIERO  Lacks foundati on.

22 Actually, I"mgoing to rule in M. Birmnghanm s



favor on this. | think you'll need to establish sonme

bef ore you go on.

Q BY MR DODGE: Have you nmade any assessnent as to
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whet her the now dry historic channels in the bottom
| ands woul d be rewatered naturally? Have you nade any
assessnent of that?

A BY MR CASADAY: Let ne answer that. | have, as part
of the riparian vegetation investigation. | don't
think M. Dunn has separately done so.

And our finding was generally that the high flows,
and that is flushing flows that have been rel eased down
Rush Creek -- are we tal ki ng about Rush Creek?

Q Yes, Sir.

A -- are largely incapable -- are incapabl e of
chargi ng overfl ow channels with one exception.

Q Do you know what exception that is?

A That woul d be one of the channels above H ghway
395. In the bottomlands, | think the answer is no
channel

Q Thank you, Sir.

Now, let me ask you to stick on that sanme page.
You tal k about 50 or nore years needed to acconplish
this. Let ne ask you a series of questions. If you
were going to hypothetically dig pools out there, you
could do that in less than 50 years, and it woul d have

23 an effect in less than 50 years, correct?

24 A BY MR DUNN  Yes.

25 Q And if you were going to put gravel in, you could
0175

01 do that pretty quickly, and it would have an effect in

02 a matter of -- a short period of time, correct?

03 A Yes, that's correct.

04 Q And if you were going to restore historic

05 channels, the sanme would be true, correct?

06 A No, | don't think so.

07 Q You think it would take 50 years to restore

08 historic channels?

09 A You're saying to restore historic channels wth

10 the conplexity, the nmeanders, the woody debris, that

11 would take nmany years, | believe.

12 Q How about putting boulders or logs in as cover

13 objects. That would take only a short period of tine,

14 correct?

15 A Wl |, yeah. They could be placed in there

16 quickly, yes.

17 Q So -- and to the extent we're concerned about

18 restoring riparian vegetation, | take it fromprior

19 testinmony that that's a gradual process, and if you

want to get the large riparian vegetation, that m ght

21 take potentially 50 years, correct?

22 A I think the riparian would take tine, and al so,

23 don't want to get away fromthe geonorphic structure of

24 the channel. You can put gravel in there. You can put

25 pieces of wod. You can put boul ders, but from what |
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01 viewed out there, the channel itself to get back to

pre-diversion conditions is going to take a long, |ong
time. And that's why we said 50 or nore years.
You can certainly enhance and do certain things



that would get you closer to that in a shorter anmpunt
of time, but the specific channel structure itself, to
get that back is what's really the nost difficult
element in recreating that historic condition

Q So your reference to 50 years focused primarily on
t he channel structure?

A That's correct.

Q And can you tell the Hearing Board in any nore
detail what you nmean by "channel structure"?

A Vll, I think it would just be the hydraulic

15 characteristics and the channel sinuosity, the water
16 depths, velocities, root structure that affects the
17 types of habitats that are there, the | arge root
18 instructs fromcertain species. You know, it's all of
19 those factors that would make up, you know, the
20 geonorphic structure of that channel. Al so, the slope
21 of that channel would also be critically inportant in
22 determning the characteristics of the channel
23 Q But would you agree with ne that a restoration
24 program assumng it was well done, would have sone
25 short-termeffects in addition to -- would have
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01 short-termeffects that woul dn't, you know, play out
02 only after 50 years?
03 A There could be sone short-termbenefits if it was
04 done properly, yes.
05 Q Let me ask you a couple of questions about the
06 Upper Onens River. Pre-diversion, no Mono Lake water

went to the Upper Omens River, correct?
A From Mono Basin into the Upper Omnens, that's
correct.
Q kay. And as to the point of reference, August
22, 1989, what assunption did you make as to the anount
of water going to the Upper Onens River fromthe Mno
Basi n?
A BY DR BROMN: The point of reference? Sorry.
wasn't listening well enough.
Q The armount of water going fromthe Mono Basin to
t he Upper Ownens River at the point of reference, August
22, 1989.
A kay. August 22, 1989, was, as we all know, a
drought year, and there was actually no water going to
the Mono Basin in that particular nmonth. But in
reference to the environmental point of reference used
in the docunment, the point of reference includes not
only the conditions on that date in history but those
conditions and restrictions played out over the
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hydr ol ogi ¢ record.

So, when you | ook at what woul d have happened with
the | ake I evel injunction and the two tenporary stream
flow injunctions played out over the 50 years, we find
that there was, on average, 73,000 acre-feet of water
| eavi ng t he Mono Basi n.

Q So you used, on average, 70,000 acre-feet as the

point of reference into the Upper Ovens River. Isn't
that correct?

A That is correct.

Q And, in fact, on August 22, 1989, there wasn't any

wat er going fromthe Mono Basin to the Upper Ownens



13 River; isn't that right?

14 A That is right. And as | stated, the point of

15 reference for this Environmental |npact Report includes

16 the 50 years of variable hydrol ogy played out for each

17 of the conditions that represent -- that is represented

18 by an alternative. So there would be periods in any of

19 the alternatives when no water woul d be | eaving the

20 Mono Basin.

21 Q Vll, isn't the difference sort of that Judge

22 Finney had enjoined export in June of 1989? He hadn't

23 done that in any of the other 50 years, had he?

24 A Until the | ake was above the 6377 el evation

25 Q Right. Now, if you were to say that, in fact, at
0179

01 the point of reference, zero water was going fromthe

02 Mno Basin to the Upper Onens River, how woul d that

03 affect the calculations set out on Page 6 of Table S 1

04 under the columm "average percent change in brown trout

05 adult habitat"?

06 Q Well, it would change it. | would have to

07 speculate in terns of what, but it would change, if it

08 was changing the LAMP results upon which we based, you

09 know, our habitat results.

10 Q Wl l, would you agree with nme that if you assune,

for point of reference purposes, that there is zero
wat er | eaving the Mono Basin and going into the Upper
Onens River, that this mnus 21 percent and m nus 26
percent shown in that columm would just disappear?

MR FRINK: Objection. M. Chairman, | believe
that the question msstates what the EIR assuned to be
t he point of reference.

M. Dodge, if you'd | ook at Page 225 of the Draft
EIR it refers to, as a point of reference for
conpari son of the environnental inpacts and various
alternatives, "This EIR used the existing environnenta
conditions of Mono Lake and the tributary streans which
were present before the issuance of the prelimnary
i njunction by the El Dorado County Superior Court on
August 22nd, 1989."
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So I'mnot sure | understand your question, but
you seemto be assunming that the point of reference
assuned that the prelimnary |ake level injunction is
ineffect. And | don't believe that's the case.

Q BY MR DODGE: Do | have an answer to ny question?

A BY MR DUNN. I'msorry. Could you ask it again,

pl ease?

Q Yeah. Assuming that the point of reference, in
fact, consisted of zero exports fromthe Mono Basin to
the Upper Ownens River, wouldn't these figures, mnus 21
and m nus 26 on Page 6 of Table S-1, sinply di sappear?

HEARI NG OFFI CER del PIERO It's a hypothetical .
You can answer yes or no.

MR DUNN. Well, if you say they woul d di sappear
I"mnot sure | know the answer to that.

MR, DODGE: | have one nore topic that | wanted to
tal k about and that is the topic of erosion or
potential erosion at high streamlevels. |If there are
ot her peopl e who are com ng al ong who can tal k about
that topic, 1'll be happy to stop now. | didn't really



21 get answers from M. Casaday yesterday, and |I'm

22 searching for the right person to talk to.

23 HEARI NG OFFI CER del PIERO. Who's the right

24 person, M. Casaday?

25 MR, CASADAY: Are you interested in effects on
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01 fish habitat or on the riparian habitats?

02 MR DODGE: I'minterested in the extent to which

03 the DEIR addressed corrosive inmpacts of high flows on

04 stream beds and stream banks and riparian vegetation.

05 MR, CASADAY: Well, | believe |I'd be the right

06 person to answer those questions.

07 MR DODGE: kay. So --

08 MR, CASADAY: But it didn't work apparently

09 wearlier, so --

10 HEARI NG OFFI CER del PIERO  You weren't correct

11 vyesterday, so perhaps you've done a |ot of reading.

12 M. Dodge, |'mgoing to give you another five

13 mnutes --

14 MR DODGE: | don't wish to retread ground with

15 M. Casaday. | thought | obtained his input yesterday

16 on this point.

17 HEARI NG OFFI CER del PIERO. It's his

18 representation there's no one el se here who's capabl e

19 of answering these questions, at |east on this panel;

20 is that true?

21 MR, CASADAY: On any panel. On the terrestrial

22 resource panel, which will appear later, | was the team

23 leader and, in fact, directed the investigation of

tributary riparian vegetation. So | would be the
appropriate person to ask that.
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HEARI NG OFFI CER del PIERO Wy don't you reserve
t hose questions until the next panel is enbodi ed?

MR, DODGE: Let me see if | can just make sure |
can understand this.

QBY MR DODGE: In ternms of potential for interruption
with the streambed and in ternms of the potential for
erosion of the stream banks and associated ri parian
vegetation | oss, you | ooked to M. Trihey's planning?
A BY MR CASADAY: That's correct.

MR, DODGE: Thank you. That's all.

MR BIRMNGHAM M. del Piero? | was wanted to
ask that we let the record reflect that M. Dodge took
| onger on cross-examnation than | did only because he
will live to regret it.

HEARI NG OFFI CER del PIERO So long as | don't
live to regret it.

MR DODGE: | don't understand that reference
except to the fact that in Judge Finney's courtroom

19 where a nunber of us have spent nuch nore tinme than we

20 ever expected we would, M. Birm ngham has never once

21 given a shorter cross-examnation than | have.

22 HEARI NG OFFI CER del PIERO. Well, we may be

23 achievi ng sonet hing here today.

24 MR DODGE: He is, | assure you, a refornmed nman.

25 HEARI NG OFFI CER del PIERO. M. Birm ngham you
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01 have one question, Sir, that we put off. Before I call

t he next person for cross-examnation, |I'd like you to



03 take care of that.
04 MR BIRM NGHAM Yes, | do, M. del Piero. Thank
05 vyou.
06 | had asked M. Mtchell and M. Dunn a question
07 related to the 1954 report that was prepared by El don
08 Vestal. And I'd asked the question -- | don't have ny
09 notes in front of ne, but I believe | asked -- wasn't
10 it correct that M. Vestal concluded that to sustain a
11 sport fishery in those stream-- in Rush Creek, it was
12 necessary to annually plant the strean?
13 MR M TCHELL: Yes. | -- | did reread that, and
14 he did conclude that plantings of catchable trout were
15 inportant for maintaining high fishing success. Those
16 were his concl usions.
17 MR BI RM NGHAM  Thank you.
18 HEARI NG OFFI CER del PIERO  Thank you very much.
19 M. Roos-Collins. W got to get you a table,
20 M. Roos-Collins. 1It's nore difficult for you to get
21 out of the chair than it seens |ike anybody el se.
22 That's what happens when you cone in last, you know.
23 MR ROCS-CCOLLINS: M. del Piero, since we're
24 sharing our secrets fromEl Dorado Superior Court, |et
25 ne advise you that M. Dodge clains that the
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01 plaintiff's table there belongs to himand that Cal
02 Trout sits at that table courtesy of the Mono Lake
03 committee.
04 HEARI NG OFFI CER del PIERC M. Dodge, how nuch
05 rent do you charge hin?
06 MR, THOVAS: The psychic rent is untold.
07 HEARI NG OFFI CER del PIERO Wiy don't you proceed,
08 Sir?
09 MR, ROCS- COLLINS:  Thank you.
10 HEARI NG OFFI CER del PIERO  Certainly.
11 CROSS- EXAM NATI ON BY MR ROCS- COLLI NS
12 Q M. Dunn and M. Mtchell, ny questions will be
13 addressed to both of you. Answers will be welcone from
14 either of you as you choose.
15 The draft EIR on Page S-1 states that, "One of the
16 two objectives for this proceeding is to determ ne the
17 stream fl ow necessary to reestablish and nmaintain
18 fisheries that existed in these streans prior to the
19 city's diversions."
20 As of August 22nd, 1989, were the fisheries in
21 these streans inferior to those that existed before
22 L.A began diversions in 19417
23 ABY MR DUNN. This is in reference to, say, Rush
24 Creek and Levining Creek?
25 Q Yes.
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01 A Again, with the caveat that pre-diversion
02 information is not near to the level of the nore recent
03 information, | would -- and the basis -- or all the
04 information that we've |ooked at, | would say that's
05 generally a true statenment for certain reaches of the
06 creek and -- for certain reaches of Levining and Rush
07 Creek, the lower sections of the Creek. Sone of the
08 upper sections where the information is not as
09 definitive, I'mnot sure.
10 Q Let me ask you to turn to Table S 1, Page 5 of 15,



11 which you've previously discussed with Ms. Cahill. The
12 colum neets "pre-diversion fishery condition standards
13 set by court"™ shows that none of the alternatives and
14 the point of reference scenario as well neet the
15 pre-diversion fishery condition standards. |s that
16 your opinion?
17 A Yes.
18 Q VWhen you use the term"fisheries," what species
19 are included in the ternf
20 A VWll, | think on Rush and Levining, we're
21 predom nantly tal ki ng about brown trout.
22 Q Let me refer you to Table 3-D-1 foll ow ng Page
23 3-D-122, entitled "fish species reported to occur in
24 Mono Basin."™ |Is this an exhaustive list of the fish
25 species reported to occur in the Mono Basin?
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01 A I think, to the best of our know edge, those are
02 the species that have been reported to occur in the
03 Dbasin.
04 Q Are you famliar with Fish and Gane Code Section
05 457
06 A No, |'m not.
07 A BY MR MTCHELL: No.
08 Q Are you famliar with any definition in the Fish
09 and Gane Code of the word "fish"?
10 A BY MR DUNN: Again, I'mnot an authority on the Fish
11 and Gane Code, but | believe that the term"fish" in
12 the Fish and Gane code is -- includes other non-fish
13 aninmals as well.
14 Q Coul d you give us an exanpl e?
15 A | really can't because -- | nmean, | think, you
16 know, again, this is a better question for Fish and
17 Game, but | think nollusks and aquatic invertebrates.
18 Q Assuming for the noment that the Fish and Gane
19 Code defines "fish" to include nollusks and aquatic
20 invertebrates. Does the Draft Environnmental | npact
21 Report address the inpacts of alternatives on such
22 nol lusks and aquatic invertebrates?
23 A No. No, it does not. And I think the information
24 base that we have, it would be inpossible to do so.
25 Q Let's turn back to Page S-9, the second ful
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01 paragraph, second sentence which begins, "Pre-1941
02 fishery conditions cannot be accurately described." Is
03 that your opinion?
04 A Yes. | think we feel that -- that that is a true
05 statenent. They can't be accurately described in terns
06 of being very precise, but they certainly can be
07 described generally.
08 Q Are you referring in this sentence to fish
09 popul ation?
10 A It states "fishery conditions” which, you know,
11 can be the habitat conditions as well as the fish
12 populations. | think the answer is true in both cases,
13 whether it's fishery conditions or fish popul ations,
14 that they cannot be accurately described but, very
15 definitely, there's adequate information to generally
16 describe it.
17 Q Are you fam liar with the Novenber 2nd, 1990
18 agreenent between the parties in the Mono Lake cases in



the El Dorado Superior Court?

A | may have read it at one point, but | certainly

cannot recall it at this point. |'mnot famliar with
it.

Q Are you aware that the 1990 agreenent directs the

restoration consultant, M. Trihey, to undertake
studies to identify and eval uate the conditions which
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benefitted the fisheries before L. A began diversions
in 19417

A I knew definitely that there had been an order to
do that. |'mnot sure exactly which one. That sounds
correct.

Q Are you fam liar with the document by Trihey and
Associ ates entitled "Conparison of Historic and

Exi sting Conditions on Lower Levining Creek, Mnop
County, California, January 1992," which is Cal Trout
Exhibit 9 in this proceedi ng?

A Yes. | think we're famliar with that docunent,
or we used it in preparation of our docunent.

Q Does that docunent describe fishery habitat
conditions which existed before L. A began diversions
in 19417

A Yes. That's correct. | believe so.

Q Do you disagree with any of the data or
conclusions in that report with respect to those

hi storic conditions?

A | don't think we can really answer that. W'd
have to go back and thoroughly review that report to
answer that question.

23 Q Wt hout intending to bel abor the point, let ne ask
24 the same question with respect to Trihey and
25 Associ ates' summary conpari son of pre-1941 and
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01 post-1941 conditions affecting fish populations in
02 Lower Rush Creek dated Septenber 1993, Cal Trout
03 Exhibit 15 in this proceeding.
04 A W have not reviewed that docunent.
05 Q Is it your opinion that riparian vegetation is a
06 habitat condition that affects trout fisheries in the
07 Mono Basin?
08 A Yes.
09 Q Let's turn to Table 3-C-2 in the Draft
10 Environmental Inpact Report. Does the table set forth

estimates of the acreage of riparian vegetation that
exi sted before L. A. began diversions in 1941?

A BY MR CASADAY: Let nme answer that. It does.

Q Do you consider the estimates to be reliable?

A Yes.

Q Do you consider themto be accurate?

A Yes.

Q Does the Draft Environnmental |npact Report contain

an estimate of the length of channel |oss since L.A
began diversions in 1941 in any of the tributaries?

A | don't believe that information appears in the
draft.
Q M. Casaday, do you know whether that information

appears in the Trihey and Associates reports to which
just referred?
0190




A VWll, my recollection is that it appeared in Dr.
Stein's earlier report to us, and | believe the Trihey
reports are an expansion on those -- that earlier
report. But ny recollection is not clear on that.
Q Let's return to Table S-1, Page 5, and focus on
t he col um which you have previously discussed both
with Ms. Cahill and M. Dodge entitled "Percent change
in brown trout adult habitat."

Does that colum assune the channels as they
existed at the tine the Departnent of Fish and Gane

11 conducted its instreamflow i ncremental nethodol ogy
12 studies?
13 A That is correct.
14 Q Let me follow up on the questions which M. Dodge
15 asked. |If currently dry channels were reoccupi ed,
16 opened again to the flow of water, could the
17 differences between the alternatives change as a
18 result?
19 A They coul d, yes.
20 Q One | ast question about this table. The
21 percentage change is in reference to the point of
22 reference scenario. |Is that correct?
23 A That's correct.
24 Q It is not in reference to pre-diversion
25 conditions?
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01 A That is correct.
02 Q You don't know how nuch fish habitat change woul d
03 exist by -- in the conparison of any given alternative
04 and pre-diversion conditions, do you?
05 A That's correct.
06 Q Let me ask several further questions with respect
07 to -- as followp to M. Dodge's with respect to the
08 period for attainment of the Cal Trout, Il, nmandate we
09 established in maintaining the fisheries that existed

before L. A. began diversions.

On Page 3-C-26, in your discussion of Levining
Creek, the final paragraph on the page you state,
"Since 1989," excuse ne. It is stated, "Since 1989,
several mnor channel nodifications and limted
revegetati on have been inplenented to i nprove fish
habitat as part of the interimstreamrestoration

17 program"”

18 I's that your opinion?

19 MR, BIRM NGHAM  Excuse nme. May | ask the page

20 reference?

21 MR, ROCS- COLLINS: Page 3-C 267

22 MR DODGE: 3-C or 3-D?

23 MR, ROCS- COLLINS:  3-C 26.

24 MR, CASADAY: The question is is this one of our

25 opinions? Yes, at the time we wote the section, we
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01 wused the words "m nor channel” and "limted

02 revegetation.” | believe that was the case when we

03 wote the section

04 QBY MR ROOS-COLLINS: M. Casaday, | nean no

05 criticism | understand that this Draft EIR was

06 prepared under tinme constraints.

07 Let me ask you whether you are famliar with the

08 Trihey and Associates report entitled "Rush and



Levi ni ng Creeks 1991 Restorati on Wrk dated Cctober
25th, 1991," Cal Trout Exhibit CT-14?
A BY MR CASADAY: | haven't personally seen that. One
of our botanists working on this project who is also on
R T.C has, of course, had access to all that
i nformation.
Q Are you referring to M. Messick?
A Messick, yes. That's ME-S-S-1-CGK
Q M. Casaday, would you characterize the
restoration work acconplished by M. Trihey as m nor
today with respect to Levining Creek?

MR, BIRM NGHAM  (bj ection, |acks foundation.

MR ROCS-COLLINS: 1'Il wthdraw the question.
Q BY MR ROOS-COLLINS: M. Dunn and M. Mtchell,
let's turn to Page 3-D-44, third full paragraph, which
begi ns, "Several factors limt reestablishing pre-1941
fishery conditions in the Mono Lake tributary streans.™
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In your own words, what is the significant factors
that limt the reestablishnment of the tributary
fisheries?

A BY MR DUNN. Well, again, | think it's primarily the
geonor phic structure, the channel structure is the

primary factor, | think, that limts reestablishing the
pre-1941 conditions.
Q But you are not famliar with the restorati on work

done by M. Trihey to change the geonorphic structure

of Levining Creek?

A | think we are famliar with that. W revi ewed
some of the docunents. ['mnot sure how many of them
that we reviewed, but we are famliar with the efforts

t here.

Q Are you aware that the restoration technica
conmmittee has directed M. Trihey to develop a
feasibility study of alternatives to restore the
pre-1941 habitat conditions in Rush Creek?

A No. I'mnot famliar with that specifically. In
general , | thought that was under his charge, m ssion
to acconplish

Q Let's turn to Table S-2, Pages 1 and 2 of 3, where
you describe mtigation neasures for fisheries. Anong
other things, this table nentions installing current
defl ectors, woody debris, and vegetation to stabilize
0194

erodi ng stream banks and al so installing pools,
backwat ers, and overfl ow channels to create refuge
habi t at .

Are you recommendi ng that these nmitigation
nmeasures be undertaken?
A Vll, | think these are mtigation nmeasures that
are available to reduce some of the significant inpacts
that we've identified.
A BY MR CASADAY: If | might add to that, | think a
nore general response was that all the nmitigation
measures in this report are neasures available to
mtigate significant adverse inpacts, and it's not our
pl ace to recommend whet her the Board adopt them or not.
Q M. Casaday, | agree with that caution. Let ne
ask you a nore proper question

In the definition of "alternative" set forth in



17 the Draft Environnmental |npact Report, does it include
18 any of these mitigation neasures?
19 A Are these incorporated into the alternatives? |Is
20 that the question?
21 Q That's the question
22 A No. These would be neasures to mtigate inpacts
23 that resulted fromthose fornmul ated alternatives
24 Q Are you famliar with the condition of the now dry
25 channels in the nmeadows of Rush Creek?
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01 A I've wal ked those channel s nysel f.
02 Q If the nmouths to those channel s were reopened and
03 water reintroduced, would there be fishery benefits?
04 A Well, | looked at themin terns of stimulating the
05 recovery of the riparian systemon the flood plain, and
06 | really amnot qualified to say whether they would
07 provide fisheries. | believe that should be
08 considered.
09 In fact, | believe the docunent in the riparian
10 section where it addresses this as a potential neasure
11 to restore riparian vegetation points out that if these
12 channels were also to be used for fishery habitat
13 mtigation, it ought to be considered nore thoroughly
14 whether this would work and whether fish shoul d be
15 allowed to enter these channels.
16 I don't think M. Dunn has probably | ooked at al
17 those channels on the ground, but he can offer his
18 opi ni on.
19 A BY MR DUNN  Well, | think we've, you know, when
20 M. Mtchell and | were out there, we wal ked sone of
21 those areas. And, you know, again, it would depend on
22 how rmuch flow you're releasing and if you're just
23 opening up those channels, are you reducing the flows
24 in the main channel of Rush Creek, or are you
25 augnenting flows, and what are the specific habitat
0196
01 conditions within those channel s? There is a |ot of
02 wvariables there that would need to be determned. It
03 certainly would have the potential to inprove fish
04 habitat if it was done properly.
05 HEARI NG OFFI CER del PIERO. M. Roos-Collins, your
06 tine is up.
07 MR ROCS-COLLINS: M. del Piero, | request ten
08 additional mnutes.
09 HEARI NG OFFI CER del PIERO I'Il grant your ten
10 mnutes, and at the end of that ten minutes, we are
11 going to adjourn until next \Wednesday.
12 Ms. Scoonover? |Is M. Stevens still here?
13 M5. SCOONOVER: He left.
14 HEARI NG OFFI CER del PIERO | woul d expect that if
15 vyou have questions of this panel, you should be
16 prepared for nine o' clock Wednesday norni ng next.
17 That's when you'll be getting in.
18 Forgive me. | forgot to point out a couple of
19 things. First of all, nmy good friend John Brown, who's
20 been over in the Bay Area on Water Board busi ness al
21 day long, did cone back and, as | indicated yesterday,
22 the Board nenbers were going to try their very best to
23 participate in as nuch of this as possible. And he
24 drove all the way back from Gakl and.
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25 Good to see you, John
01 Al so, Ms. Forster asked for ne to extend her
02 apologies to everyone here. She is, in about an hour

going to be walking into a neeting with the Regi ona
Water Quality Control Board in Santa Ana and had to get
on an airplane to fly down there, so that's why she's
left.

M. Roos-Collins, you go ahead and take your | ast
ten mnutes, and then we will call it a day until next
Wednesday.

Pol i cy sessions, policy statements, for those of
you who are interested or may be passing information
on, begin at two o' clock tonmorrow, M. Canaday?

MR, CANADAY: Two o' clock tonorrow

HEARI NG OFFI CER del PIERO Two to five in this
room and then begi nning again at seven o' clock until we
get done or -- until we get done. Pl ease.

Q BY MR ROOS-COLLINS: Let's discuss briefly the
Department of Fish and Gane's stream eval uation reports
which set forth the results of their instreamflow

i ncrenent al net hodol ogy studi es.

Di d Jones and Stokes conduct its own | FIM studies
for the tributaries to Mono Lake?

A BY MR DUNN: No, we did not.
Q You are relying on the Departnent of Fish and

25 Gane's fish flow studi es?
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01 A Yes, we are.
02 Q Do you dispute any data in those flow studies?
03 A I guess I'd have to answer that the way | answered
04 previously. W would have to | ook specifically through
05 that to nake a definitive statenent. There m ght be
06 portions of it, but I"'mnot -- I can't speak to those
07 right now.
08 | guess just to anplify, those docunments have a
09 lot of information in them extensive information that
10 covered lots of areas in ternms of stream ecol ogy and

fish populations, and | don't think that we can say
that we agree with every word that is in those
docunent s.

Ceneral ly, you know, | think that they are pretty
good docunents that we were able to use the results
from
Q Under st andi ng that these docunments are conpl ex and
that you have had very limted opportunity to review
them do you generally concur with the flow habit at
pers set forth in thenf
A | guess | would say generally yes to that. Again,
we were relying on those studies, and for us to -- |

23 think they were done pretty well for the nost part and
24 give us the type of information that we needed to
25 devel op our assessnent for this EIR
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01 Q Let's | eave the Mono Basin and proceed downstream
02 to the Oaens Basin and focus specifically on the Upper

Onens River.

Do you have an opi ni on whet her the fishery bel ow
East Portal is larger or smaller in popul ation today
than in 19417



07 A | don't think we can answer that. | don't know.
08 | guess the answer is | don't know.
09 MR, ROCS- COLLINS:  Thank you very much.
10 HEARI NG OFFI CER del PIERO  Thank you very much.
11 MR ROOS-COLLINS: Thank you.
12 HEARI NG OFFI CER del PIERO Before | go any
13 farther, Ms. Soonover, you have no questions at this
14 tine?
15 M5. SCOONOVER:  That's correct.
16 HEARI NG OFFI CER del PIERO kay. M. G psman?
17 1s he still here? He's not here. FErika N ebauer's
18 gone. | think she's got sone questions, so |'m going
19 to do exactly what | said | was going to do. W're
20 going to call it a day here, Ladies and Gentl enen.
21 MR, CASADAY: Shoul d this panel expect to return,
22 then?
23 HEARI NG OFFI CER del PIERO  You shoul d return.
24 You shouldn't just expect it. You should be here, or
25 we aren't going to have a lot to do at nine o' clock on
0200
01 Wednesday norning if you aren't.
02 Wth that, Ladies and Gentlenen, unless there's
03 anything from Staff? Questions?
04 MR, HERRERA: Pl ease renove all your materials.
05 This roomhas to be cleaned out this evening.
06 (Wher eupon the proceedi ngs were adj our ned
07 at 4:36 p.m)
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