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- 000-

MR DEL PIERO. Ladies and gentlenen, this hearing
will come to order.

For those of you who have not been with us before,
this is a continuation of the hearing by the State Water
Resources Control Board on the matter regarding the
anendnment of the City of Los Angeles' water rights |icenses
to divert water fromwater bodies tributary to Mono Lake.

My nane is Marc Del Piero, Vice Chair of the State
Wat er Resources Control Board. Wth nme is nmy good friend
and col | eague, and who now holds the title of saviour
(laughter), M. Janes Stubchaer, to whom| ameternally
grateful for having taken care of business yesterday when |
was away playing with politicians.

Thi s evening, |adies and gentlenmen, we are going to
be going into the evening hours. W wll break at about
5:15 and return at about 7:15, giving you two hours for
dinner, and | anticipate going until at |east ten.

Unl ess anybody thinks that's | ong hours, | got up at
3:30 this nmorning to arrive back here. M day is half over.
VWen | ast we left, | understand from nmy good

col | eague that you were about to begin redirect, M. Thonas.
I's that correct?
MR THOWAS: Correct.



MR DEL PIERG  Proceed.

MR THOVAS: W woul d have |l oved to show you all
about the ducks.

MR DEL PIERO. Maybe | will be able to benefit from
the redirect.

There is one thing | do need to take care of this
nor ni ng.

M. Frink, in regard to the representative from
Metropolitan Water District of Southern California, do you
want to outline what we discussed?

MR FRINK: Yes. W have had a request that
Metropolitan Water District be allowed to present their
single witness, who is Tim Qi nn, on Thursday norning, the
16th, and that is our plan right now that he would be the
first witness on the 16th.

MR, DEL PIERO. Hearing no objection --

M5. SCOONOVER: | have a concern. As you know, | am
goi ng to be unavail abl e next week. Although ny coll eague is
able to cover the hearings, | would just as soon our case in

chief be presented while I amhere. W have been worKking
wi th the National Audubon Society and Mono Lake Conmittee to
present our witnesses jointly with the National Audubon
Soci ety and Mono Lake Committee, and Thursday seens to be
the best day for us to do that.

W would be willing to push our w tnesses off until
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Friday, | believe, without talking to M. Dodge. However,
Friday is kind of a firmdeadline for us.

MR DEL PIERO M. Dodge.

MR DODGE: | would suggest that we do the joint
panel with the State Lands Conm ssion Thursday norni ng and
take M. Quinn Thursday evening.

| understood the request from MAD to be for Thursday,
not Thursday norni ng.

MR FRINK: He is unavail abl e begi nning Friday. Now,
I don't knowif he could get back to Los Angeles by air

Thursday evening or not. | could give thema call and
di scuss that.

MR DEL PIERO W were talking to a representative
of the Metropolitan Water District.

MR FRINK:  Yes.

MR, DEL PIERO. He can probably arrange
transportation. How |long do you anticipate his testinony to
t ake?

MR FRINK | don't believe the testinony woul d
require very long, maybe half an hour. There may be
ext ensi ve cross-exam nation or there may not.

MR DEL PIERO M. Birm ngham are you going to
ext ensi vel y exam ne M. Quinn?

MR BIRMNGHAM | don't know. | read the paper on
the State Water Project and we will ask Dr. Quinn those



00004

guesti ons.

Yes, | amgoing to exanm ne Dr. Quinn.

MR DEL PIERO. Do you know how | ong?

MR, BIRM NGHAM  Probably [ ess than 20 ni nutes.

MR DEL PIERO Ckay.

VMR DODGE: | believe M. Flinn has cross-exam nation
for M. Quinn.

MR DEL PIERO. Do you know how much?

VMR DODGE: | don't know.

MS. SCOONOVER: | do have cross-exam ne of M. Quinn.

MR DEL PIERO M. Frink, let's go Thursday night --
he can't be here Wdnesday?

MR FRINK: That's a possibility. They have
requested he be allowed to appear on Thursday, and he woul d
be unavail able Friday through the first week of January.

MR DEL PIERO. See if you can get ahold of them and
see if he can be heard on Wednesday.

Any problemw th putting himon on Wdnesday eveni ng?

MR, ROOS-COLLINS: Potentially.

MR DEL PIERO What is it?

MR ROCS-COLLINS: M. Del Piero, Cal Trout is
supportive of Dr. Quinn's testifying this week. On the
ot her hand, we woul d suggest that we eval uate the schedul e
for the remai nder of this year before Dr. Quinn is allowed
to testify out of order. |If he is testifying out of order,



we wi |l have schedul i ng problens.

MR, DEL PIERO. The problemis he is not avail able
after Thursday. That was the first thing | thought about
and | was advised he is not going to be around, so it's a
choi ce which day we are going to do him

Al'l things being wonderful, we are doing exactly what
you are recomendi ng.

MR ROCS-COLLINS: Then, M. Del Piero, let ne nake
nmy request nore generally. | do request that we have a
di scussi on today on your scheduling for the renmainder of the
year in light of the nunber of witnesses still to be
presented and your efforts to acconmodate the witnesses who
have schedul i ng probl ens, and al so schedul i ng probl ens of
at t or neys.

MR DEL PIERO kay, | will be happy to have that
conversation later this afternoon because, as | pointed out,
| got here about ten m nutes ago. A nunber of you saw ne as
I wal ked in.

I would like to get this show under way.

Nonet hel ess, | have to deal with the Quinn issue now.

M. Frink, would you be kind enough to see if we can

arrange to have him here Wednesday night? That's in order

to accommodat e Board nenbers who do want to hear his
testinmony, and who want to be here Thursday or Friday.
In the nmeantine, we will proceed, M. Thomas, and
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then we will get back with a definitive answer one way or
t he ot her.

Did you have a good weekend, M. Birm nghanf?

MR BIRMNGHAM M. Del Piero, | spent the weekend
preparing for the cross-exam nation of the Departnent of
Fi sh and Gane's wi tnesses and sone of the Mono Lake
Wi t nesses.

| hear for the first time this nmorning that now the
State Lands Conmi ssion, which would cone after the Mono Lake
Committee and Cal Trout is going to present its w tnesses as
part of the panel this week with the National Audubon
Soci ety and Mono Lake Committee.

| fully support doi ng whatever we can to speed this
process along, but there was an outline that was established
at the begi nning concerning the presentation of evidence and
we are now starting to conbine on individual panels
wi tnesses fromdifferent parties, which will expedite the
process, but is contrary to the schedul e that was
established at the incorporation of the process, and that
interferes with our ability to prepare and to conduct
meani ngf ul cross-exam nati on of these witnesses.

M. Roos-Collins informed ne | ast week, he was Kkind
enough to informne | ast week he had planned on calling sone
of the witnesses with the Mono Lake Conmittee, and |
appreciate that. That gives us an opportunity to prepare.



00007

~NOoO O~ WNE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

But we would Iike to know what changes are going to
be made in terns of parties' presentations of their cases in
chief, and then we can hopefully prepare and accommodat e
t hat .

But right now, I amgoing to object if the State
Lands Commi ssion intends to call any menber of their pane
this week, or any of its witnesses as a panel this week.

MR DEL PIERO. | appreciate M. Birm nghans
enthusiasmthis early in the norning.

VWhet her State Lands Conmmi ssion witnesses get called
is going to be dependent upon the schedule as it devel ops
during the course of this hearing.

One thing | can assure you of and that is if we
continue tal king about it, we aren't going to get very far

along in terns of testinmobny today. | intend to have
meani ngf ul di scussions in regard to the scheduling sonetine
|ate this afternoon or early tonorrow norning. | haven't

had an opportunity to talk to the staff, and nore
importantly, | haven't had an opportunity to talk to Board
nmenbers about it.

So, | amgoing to be doing that in the neantinme, and
this afternoon if all Board menbers are in the office today,
once | have had the good counsel of ny colleagues, then I
will be prepared to indicate what the schedule is going to
be.
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In the nmeantine, M. Frink, you will see to M.

Qui nn?
MR FRINK: Yes.
MR, DEL PIERO. M. Thonas, please proceed.
REDI RECT EXAM NATI ON
by MR, THOVAS:
Q These questions are addressed to each or any of the

panel rmenbers.

Yesterday we had a coupl e of cross-exam nations, one
of which was inferences about the veracity of M.
Donbrowski. | wanted to show you DFG Exhi bit 96, which is
the entire Donbrowski report conducted under the name of
Pacific Flyway Waterfow Investigation in 1948, which I will
pass to each of you, and ny question would be, can you draw
any conclusions as to the veracity of M. Donbrowski from
the quality and nethodol ogi es incorporated in that docunent?

MS. CAHI LL: Objection, calls for specul ation by
t hese wi t nesses.

MR, DEL PI ERO  Sustained. Rephrase it.

MR THOVAS: Q I will go one by one.

Dr. Reid, you are an expert in the waterfow of the
G eat Basin; am| correct?

DR REID. A The Pacific Flyway, yes.
Q And you are famliar with the waterfowl surveys that
are conducted by bi ol ogi sts?



A [ am

Q I's this docunment consistent with the type of

wat erfow surveys that you would see in your work?

A Wl |, understand this survey was done in the forties

and in itself that's a relatively unique sanple. At this
time, there was initiation of waterfow surveys being
conducted on the Atlantic Coast, on the M ssissippi Rver,
by Frank Bellrose and by Jess Low in the nmarshes of the
great Salt Lake, and we have the information here that
California Fish and Gane had a survey conducted by M.
Donbr owski .

As we | ook at the sheet what we see is a quantified
sanmpling and the sanpling is twofold. It's a sanpling of
the initial -- it is |abeled No. 3, Estimated Total Nunber
of Waterfow, identified by species. The individual species
are broken down by nunbers, and then we |learned that this is
based on specific eye count done on fresh water ponds near
Rush Creek.

He then takes the nunber of flocks he sees and the
nunber of birds out on the | ake and estimates a total nunber
of birds for that particular time period on Mono Lake and
surroundi ng Mono Lake on the bottom

This is very consistent with the way that we sanple
nunbers, surveys of ducks at the current tinme. W subsanple
a region to give us the breakdown of the species conposition



and we have an estimate based on eye view ng.

Q I s there anything about that docunment that you can
see fromits face that would | ead you to question the
veracity of the observer?

A No.

Q I s there anything about the docunment that would | ead
you to question the veracity of the methodol ogy used by that
observer?

A No, the observer records the weather, records the
time, records the date, records the air, records in sone
cases specific flock nunbers relative to his individua
counts or counting the individuals on the ponds.

Q Do you believe that to be the work of a professiona
wat er f owW observer?
A | believe that it's done by sonmeone who has know edge

of waterfow and sonmeone who is trying to reveal what kinds
of nunmbers were out on the |ake.
Q Thank you.

Dr. Stine, | amgoing to ask you a simlar series of
guestions, vis-a-vis the map that was attached and is bl own
up, and is DFG 96.

Is there anything about the map reportedly drawn by
M. Donbrowski that would | ead you to believe that he was
accurate and correct in his observations?

DR STINE A Yes. | think that he did a very very



preci se job of drawing the arcs, as | described them

yest erday, which indicates both waterfow abundance in areas
where fresh water flows into Mono Lake, and | pointed out
several things here, and as an exanple, at the Lee Vining
Creek Delta area, there's a protrusion, a little

pr ot uberance that goes off to the south right along the
shoreline fromthis nore generalized arc, and that little
protrusion there coincides with sonmething that's shown at
approxi mately the seven o' cl ock position on NAS/ ML.C Exhi bi t
142.

At approxi mately seven o' clock here is the Lee Vining
Creek Delta where you expect to see freshwater coming into
the | ake, and this area, rather rough topography just to the
southeast of it is Lee Vining tufa and Lee Vining tufa is
where it is because it is a spring area, and that, too,
then, would constitute one of the freshwater influent areas
around Mono Lake, and he has, in fact, shown that. He has
enconpassed t hat.

If we go up to approximately the ten-o' clock position
or to the Monte Vista Springs area on the northwestern shore
of Mono Lake, there, too, is good reason to believe that he
has drawn the end point of the arc, not just by chance, but
actually has plotted themvery carefully because we have
aerial photographs of Mno Lake that show M1l Creek and
W1 son Creek carrying sedinent into the | ake, and there's a



back-set eddy, a current that sets up right here and takes
the sedi nent right over to where he shows the | eftnost; that
is the westernnost point of his arc.

Al of these areas are drawn, | think, very very
precisely. They are the areas where topography and
freshwater inflow dictate these hypopicnal conditions that |
was tal ki ng about yesterday.

| would also add in terns of the veracity sonething
el se cones to nmind there, and that is | talked to M.
vestal, who | have a lot of faith in because he says, |
don't know somnetines, and when he says he does know, | can
usual ly verify it.

He knew M. Donbrowski and he felt M. Donbrowski --

M5. GOLDSM TH: (bjection. This is hearsay.

MR DEL PIERO. That's an inappropriate objection.

As you all know, counsel, hearsay is allowed in the course
of these proceedings. Los Angel es Departnent of Water and
Power has presented hearsay evidence in this proceeding.
Pl ease proceed.
A M. Vestal's opinion was that M. Donbrowski was a
very very careful observer and, in fact, | should point out
M. Vestal renmenbered that these counts were being taken for
the U S. Fish and WIdlife Service. He was counting not
only ducks, but he was counting, for exanple, also in the
Mono Basin as well and turning over that information to the
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U S Fish and Wlidlife Service.

MR THOVAS: Q Thank you, Dr. Stine.

M. Thomas, yesterday, am | correct that you
testified that you are a field biologist in active
i nvol venent with the wildlife in Mno Basin?

MR THOVAS: A That is correct.

Q And you testified that you had hunted and observed
wat erfow on Mono Lake on nunerous occasions; is that
correct?

A That's correct.

Q Coul d you exam ne DFG Exhibit 96, the Donbrowski
Report, and draw any concl usi ons about the veracity of the
speci es counts?

M5. GOLDSM TH: (nojection, calls for specul ation.

M. Del Piero, if he is going to ask hi mabout
whet her or not the counts appear to be done in an accepted
nmet hodol ogy, that's one thing; but if he is going to ask if
he thinks the counts are being accurate, M. Donbrowski was
truthful --

MR, DEL PIERO. That's not the question. The
guesti on was whether or not he could draw any concl usions,
and | assume you were qualified as an expert.

MR, THOVAS: Yes, he was qualified as an expert.

MR, DEL PIERO. The question is appropriate.

M. Thonmas, answer the question.



A I can only say, looking at the various sheets that
the distribution of species; that is, the relative nunbers
of the different species as reported on the fornms, tend to
cause ne to believe that these are reasonable counts. That
is, the habitat in existence at that tinme, as well as today,
woul d tend to support |arge nunbers of shovel ers,
specifically ruddy ducks would be common in that type of
habitat, with | esser nunbers of other species.

These counts, in fact, portray that type of species
distribution that | would expect.

MR THOVAS: Q The sane question for Dr. Reid. s
t he species diversity shown on that DFG 96 Report consi stent
wi th your know edge of the species diversity of the Mno
Basi n?

DR REID. A Absol utely. The predom nance of
shovel ers and ruddy ducks correlates with the type of
al kal i ne wetl ands that are out there, and certainly, if M.
Donbrowski were trying to be leaning to a not-accurate basis
because he was running a hunting club, he would put down,
there's a hell of a lot nore nmallards than pintails than
there were, because he is going to try and get hunters from
the Los Angel es basin, and he is not going to put down
there's a |l ot of shovelers and ruddy ducks.
Q Did you observe that the nunber of mallards and
pintails is accurate in your know edge of waterfow in the



Mbno Basi n?

A Certainly during the tinme it was taken in the 1940s,
there were far nore pintails within the Flyway.
Q Now, the second line of questions, Dr. Reid, is a

guestion for you.

We heard sone inferences that the reason that the
duck population in the Mono Basin coll apsed is because the
Fl yway col | apsed in other |ocations.

Do you renmenber that |ine of cross-exam nation?

A Yes, | do.

Q And coul d you give us your opinion as to the causes
of the waterfow population declines on Mono Lake after 1960
or thereabouts?

A Certainly. Wuld you like nme to go before that and
tal k about --

Q Yes.

A I think the question related to the forties and what
was happing on the continent at that tine, and I amvery
famliar with what's happened since 1955. | had to | ook up

yest erday afternoon what happened prior to that.

In the questioning that was rel ated yesterday we were
tal king about normality and what is a normal year, and we
need to recogni ze that on the breedi ng grounds, on the
m gration grounds and on the wintering grounds, these are
cyclical patterns of flooding and drying, and the very



patterns of dry and wet periods are extrenely inportant in
mai nt ai ni ng long-term productivity in wetland conplexes in
this continent.

VWhat we see in continental waterfow populations is
that they are reflective, not sinply of what happens in the
breedi ng ground, not sinply what happens on the w ntering
grounds, and not sinply what happens on the migration
grounds, but a conbination of all three.

| would like to nmaybe make a di agram of that to show
that in a second, but what's basically happened in the
prairies of Canada, in the southern parts of the United
States in the late twenties and early thirties, we saw
severe drought in the Canadian prairies, and as | nentioned
before, this was actually the inpetus for our early nunbers
of Ducks Unlimted to create Ducks Unlimted, to begin a
private organization to actually funnel dollars into Canada
to preserve wetlands there.

At the same time there were major floodings in the
Southern United States which nmeant that the wintering
popul ati ons were being mai ntai ned. The birds were actually
returning to the prairies in good condition in the late
thirties and early forties. The Canadian prairies again
becamre wet and we had nore floodi ng, popul ations increased.

By the md and |late forties, however, we returned to
t he drought conditions and popul ati ons agai n decli ned.



In the early 1950s, and in the m d-1950s, we had very
very wet conditions in the Canadian prairies and there's al
indications that this time frame actually probably was at
| east a hundred-year peak in ternms of the kind of conditions
we saw in the prairies, and our initial population estinmates
that we took on a continental basis in the early and m d-
fifties indicate substantially high popul ations that we have
never been able to return to since.

One of the nost severe circunstances or severe
situations occurred in the sixties with the severe drought
in the Canadian prairies. By the md-seventies we again
returned to wet conditions and nmany of the continenta
popul ati ons returned. There were good conditions on the
wi ntering grounds in the md-seventies and I would like to
return to the seventies here in a second, but we know in the
ei ghties we had severe drought, we had intensification of
agriculture in Canada as was represented yesterday.

This last year we saw good wet conditions in the
Central Valley, we saw excellent runoff in Southern Al berta
and we saw substantial increases in pintail populations in
Sout hern Al bert a.

That's basically a quick sunmary of what's happened
in Canada. How that relates to what we see in Mno Basin, |
think, is influenced by a couple of things. | would, first
of all, like to talk about this continental basis.



MR THOVAS: We will mark that as DFG 166.

A Ckay. What we have learned in recent years is that
there are different hydrologic |long-termcycles in various
regions, prairie pothole regions, mjor breeding areas; and
m gration grounds. They have certain hydrol ogic cycles.
And we know that the wintering cycle, like the Central
Valley of California, |like the Mssissippi Delta wetl ands,
have very specific wetland cycles.

VWhat | have got here is a graph. This is wetland
area and quality. Higher wetland quality here, |ower
wetl and quality here for the breeding areas, sane for the
m gration areas, and the sanme for the wi ntering grounds.
This is tinme here on the horizontal axis.

VWhat we found is that as we | ook at the continenta
wat erf owl popul ati on where we have hi gh continenta
popul ati ons, where we have high continental populations is
where we |ine up excellent conditions, wet conditions, good
quality conditions on the breedi ng grounds, good quality
conditions on the mgration grounds, and good quality
conditions on the wintering grounds.

VWere we have | ow popul ati ons such as we have
experienced in the late eighties and early nineties,
thirteen years of drought in the Canadian prairies,
substantially seven years of drought in the Central Valley
of California, and poor conditions in the mgration grounds,



that's when we get our |owest popul ation

Now, typically they don't all line up together and we
may have internediate quality continental popul ations. The
problemis if we take a mpjor migration ground and we
elimnate that, you have knocked the tops off, you know, the
quality and area, and you will never potentially get those
hi gh continental or high corridor populations, and that's
t he probl em

MR THOVAS: Q And then, sir, are you saying that
when Mono Lake was renoved as a nmigration spot, that you
knocked the top of f?
A You | owered the threshold and it's never ever going
to be able to be reached.

| don't know what you want to call that.
Q DFG Exhi bit 166.
A I am going to another page. Wy this is so inportant
for waterfow is if you look at strategies of mgration, if
we take a neotropical passerine board like a warbler or |ike
a vireo, if you look at the mgration strategies, they
basically just have to follow forest corridors and they
don't go to big huge concentrations. They will nove down
fromthe northern breedi ng grounds in Al aska and Canada and
nove down to their southern areas, oftentines in the
tropi cs.

In contrast, and in sharp contrast in terns of



strategies of migration, what waterfow and shorebirds do is
that they nove fromvast | arge areas of breeding grounds,
arboreal forests, prairie regions, et cetera, and they
concentrate in very specific inportant stagi ng grounds, and
| tal ked about some of these staging grounds yesterday.

They don't all necessarily take the exact same pattern, but
what you see is that these migration areas |like the Kl amath
Basin, |ike the marshes, |ike the Delta nmarshes associ ated
with the great Salt Lake, |like Mono Basin was in terns of a
corridor with Omens Valley into the Colorado Delta, into the
Si nal oa marshes. These are incredibly inportant and this is
why, you know, we are so concerned about our mgrationa
stagi ng grounds because if we | ose these areas, there is not
a lot of strategies where these birds can alter their fly
corridor.

Q So, it is your testinony that Mono Lake is one of
those inmportant staging areas or link in the chain?
A Al'l the evidence suggests that when we | ook at,

again, the historical reports by people that tal k about the
mllion birds that came through, hundreds of thousands of
birds that came through there, they tal k about Onens Valley
having a million birds in mgration. These kinds of
reports, Dombrowski's quantitative data, suggests that these
were exactly that.

MR, HERRERA: Excuse nme, M. Thomas, your 20 m nutes



are up.

And al so, staff requests that you | abel the various
features of that particul ar draw ng.

MR, THOVAS: The upper being passerine, | think, and
the | ower section being mgratory strategy.

A This is based on a paper by J. P. Myers, et al.,
1987, that's an American Scientist. This is mgratory
bi rds, ducks, shore birds.

MR THOVAS: And | would petition for another 15
mnutes. | don't think I amgoing to need 15 m nutes.

MR DEL PIERO G anted.

A This is based on a paper by Heitneyer and
Frederickson in 1983, | believe.

MR, CANADAY: Dr. Reid, are these listed citations
in your --

DR REID: No.

MR, CANADAY: |If you are going to put the nanes --
could you pl ease put the nanes and years, if you know what
journals they came from-- could you cite those for both
exhi bi ts?

DR REID: Transactions of the North American
Wldlife Conference, 1967. This is in, | believe, Anerican
Sci enti st.

MR THOVAS: Q So, Dr. Reid, let's sumup then your

testinony on the causation issue.



A Right. So, what | was saying is as we |ook at the
strategies that mgratory waterfow have, what happens on
the prairies is extrenely inportant to the continenta
popul ati on, what happens on the wintering grounds is
extremely inportant, but so, too, is what happens on the
m gration grounds, and we know that for a nunber of species
that these m gration grounds are not sinply out there, you
know, in a plethora. There are certain concentration areas
that have historically been inportant for these popul ations.
I think as | tal ked about the Canadian prairies, |
think it is inmportant to | ook at what was the response then
on the wintering grounds, and if we | ook at the data in the
1950s, we see that the Central Valley of California w ntered

sonmewhere between 20 to 30 million birds. So, the fifties,
again, was that big peak.

In the sixties there was a crash in the popul ati on
but by the seventies, we returned sonewhere to 10 to 12
mllion birds, 6 million birds wintering somewhere, 10 to 12
mllion birds in mgration.

kay, so fromthe fifties and then to the seventies,
we saw that there was a decline by about half. Even though
we cane back with a good popul ation, it had declined by half.

By sharp contrast, in the Mono Basin we have data
from 1948 whi ch showed we had sonmewhere in the hundreds of
thousands to a mllion birds, 500,000 to 1,000,000 birds.



There appears to have been a crash fromthe 1959-60 and then
when we turn and | ook in the seventies throughout the

| ocations in North Anerica, in the Central Valley,
California, in the Mssissippi Delta, popul ations rebounded.
This did not happen in the Mono Basin. W held a stable
popul ation that's never exceeded about 10,000 birds.

So, there was a hundredfold crash in the popul a-
tions that never rebounded, and the fact that it never
rebounded, you know, speaks that this is not sinply a
rel ati onship of the Canadi an prairie, because the Canadi an
prairies returned with heavy rainfall, good runoff,
excel l ent patterns, inproved continental popul ations.

That was not evidenced as we | ook at data fromthe
California Fish and Gane in popul ations in the seventies.

Q Is it your testinony that if we were to restore the
habitat at Mono Lake, we would see a rebound on a scale
simlar to the background conditions in the prairies and on
the wintering grounds?

A That's nmy testinony, and while we have now | ost a
tradition by individuals who use that pattern, but those
traditions can be redevel oped by pioneering, and as the | ake
| evel s would return to higher |levels as we discussed
yesterday, | do believe that you will get a new tradition
devel opi ng t here.

Q Changi ng subj ects, the hypopicnal |ayer -- | guess I



ask this of Dr. Stine, our expert in this area. There were
envi ronnent al inpact report conments that spoke of
hypopi cnal |ayers on saline |akes in North Dakota.

Are you at all famliar with that phenonenon in the
hypopi cnal stratification in other |akes in the Great Basin?

DR STINE A Yes, it occurs wherever you have a
saline water body that's being fed by freshwater. This
occurs at Pyram d Lake when the density difference is not
nearly as great. It occurs at Omens Lake when there is,
i ndeed, water in Omvens Lake. It occurs in Wal ker Lake.
It's a very common phenonenon.

| should also say | amfamiliar with it in the
Dakota's and up into Saskatchewan. | have been on a field
conference there and observed this in the m dwestern and
Canadi an m dwest as well, where we have freshwater fl oating
on salt water.
Q And, Dr. Reid, have you observed ducks using those
hypopi cnal stratifications in other parts of the country?

DR REID: A I have observed ducks in coastal areas
doing that. There are studies, specifically ones by
Swanson, that are cited in the DEIR that deal with wetl ands
in the Dakotas, and there they describe a very shall ow
freshwater fringe running over nore saline water in which
the waterfow concentrated the same as they concentrate in
t he feather edges of floodwaters.



Q Agai n, changing subjects, and this is for Dr. Reid,
you have testified yesterday about scrapes and sone
mtigating constructi on nmethodol ogies to bring back
wat er f owl .

Do you renenber that testinony?

A Yes, | do.

Q Coul d you conment on the cost/benefit of conducting
mannmade i nterventions to restore wildlife habitat versus
using a strategy of refilling the lake to recreate wildlife
habitat, which is nost effective?

A VWll, | think as we |ook at the individual cases,

t he best case we can point out is our project that we

currently have under way at the Dechanbeau Pond and in ny
testinmony | described the fact that this is going to cost
above $400, 000 for a restoration of 30 acres of wetl ands,
and as we | ook at, you know, viable wetland restoration in
an interimperiod, or if the lake is not nodified, it's
going to be very costly to have any kind of viable waterfow
habi t at establ i shed.

W believe that by raising the | ake | evel as has
been described to a | ake level as Dr. Stine tal ked about in
the presentation of the wetlands, to say, 6405, that would
create a vastly superior waterfow habitat.

Q And on a per-unit per-acre waterfow habitat basis,
do you have an opinion if it is nore cost effective to



conduct manmade interventions or to nmerely fill the |ake?
A The manmade interventions honestly, will only be
post age stanps out on an alkali flat, and if we are really
going to see this as truly a return of a major staging
ground for North American waterfow, it's not going to be

through small intermttent projects.

Q Then, you are saying you cannot get back to the
quantity of habitat --

A No, | do not believe so.

Q -- using mannade interventions?

A No, not al one.

Q VWhat was the cost per acre of the Dechanbeau
proj ect ?

A I don't have ny cal cul ator

DR STINE A Thirteen thousand dollars per acre,
and at the prices given by Dr. Reid.

DR REID. A W typically don't get involved in
anyt hing that costs over a thousand dollars an acre. Most
of our projects are done for about $100 an acre and with our
investitures with partners, typically Ducks Unlimted, paid
about $33 per acre.

Now, the reason we get this rate cost effectiveness
i s because, as | nentioned yesterday, nost of our projects
that we have in the West are large in nature, 4,000 acres |
mentioned at Klamath Basin, and with these |arge projects,
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obviously the cost effectiveness is pretty great.

MR THOWAS: All right, thank you very nuch.

| have no further questions.

MR, DEL PI ERO. Thank you very nuch.

M. Dodge.

MR, CANADAY: M. Del Piero, seeing the chart
rem nded me of something. W are not able to | ocate DFG
163, which was a diagramwitten by Stacy Li, and | believe
it mght have been on a Departnment of Water and Power flip
pad.

Can you check to see if that's one of your pads?

MR POLLAK: W will check.

MR, CANADAY: Wuld you, please.

RECROSS- EXAM NATI ON

by MR, DODGE:
Q I just have a few questions of this panel
Dr. Reid, | have a question for you. | amtrying to

figure out who was questioning you yesterday and I am not
sure who it was, but you got a question to the effect that

if Mono Lake were raised to 6405, would ducks -- and | am
par aphrasi ng the question and your answer, would ducks
approxi mate the prediversion levels, and | believe you
testified that they woul d substantially increase, that there
was a potential to see the historic nunbers, but it would
depend on resources along the corridor.



Is that a fair summary of your answer?

DR REID. A That's a good summary. | am not sure
| exactly said that, but --
Q Here is nmy question, and I would like you to

el aborate on the concept that it would depend on restoration
al ong the corridors?

A As | testified yesterday, the interior flight
corridor includes a variety of northern breedi ng grounds.

It includes high latitude wetlands in Al aska, in the
Northwest territories, in the Yukon, in the northern

prairie provinces and park |and areas funneling down through
the very inportant prairie potholes areas through the

i nternountai n west areas down through the great Salt Lake
primary area, Kl amath Basin.

Now, we have seen substantial |osses in sone of
these northern areas. As | nentioned before, Ducks
Unlimted continues to funnel nost of its dollars into
Canada because there is no other mechani smother than the
North Anerican plan to funnel any American dollars into
Canada.

Canada has a much | ower popul ation than the United
States does and it does not put anywhere near the dollars
into the natural resources that the U S. does, and this
year we will probably go over 800 mllion dollars in tota
investiture in this continent in wetland restoration



Now, the corridor that you are speaking of where we
need to continue our major effort includes wetland
restoration along the primary marshes of the great Salt
Lake, includes the Bear River marshes, includes public
shooti ng grounds, includes Farnm ngton Bay, et cetera.

There's recently avail abl e some substantial dollars
to help out in this effort.

As we nmove further into the Ruby Marshes of Nevada,
still-water marshes of Nevada, Hunboldt Sink, these are
areas that have been substantially degraded. W have
wet | and projects in each of those and we need to continue in
that effort.

Certainly, if we look at the corridor along the
Eastern Sierras, the primary areas that need to be restored
there are the Mono Basin and the Onens Valley and these
areas have been greatly inpacted by man

In addition, along the Col orado River, wetlands have
been nodified and today there's trenmendous human di sturbance
al ong the Col orado River by boaters that greatly inpact the
quality of waterfow use and the Federal and State agencies
that are responsible for these are having now to deal wth
how they are going to respond in that fashion

As you nmove further south along this flight
corridor, along the Colorado Ri ver, we see that the Col orado
Delta into the Sea of Cortez has been greatly nodified



because of the water diversions. Until this |last spring,
for five years the Col orado R ver did not reach the Sea of
Cortez. It dried up before it got there.

The Ri o Hagde (phonetic) was a river that reached
Col orado and historically has been an extrenely inportant
Delta for waterfow .

It has been greatly nodified, as | nentioned,
because of the water diversion. There are currently ongoing
projects for restoration both with the U S. CGovernnent and
with the Mexi can State and Federal governmnents.

As we nove further south, both in Baja and in Sonora
and Sinal oa, we see nodifications of wetlands there.

In sone cases we see intensification of agriculture.
In Sinaloa and in Baja, we see intensification of large
resorts that are nodi fying | agoon habitats.

As we nove from Mono Lake, we cross the Sierras and
nmove into the Central Valley which is a relatively easy
flight for any waterfow . You see, you cone right into the
San Joaquin Valley. The grasslands area is the |argest
wetland that's left in the Central Valley of 110,000 acres
of both private and public wetlands. There are major
restoration activities going on there. Ducks Unlimted in
the Pacific Flyway in the United States has spent its nost
anmount of money in the project in the grasslands region. W
continue to have projects there.



We have anot her project that is about to cone before
the North Anerican plan for a $600,000 restoration in
association with new | ands that were made avail abl e because
of the Kesterson settlenent.
Q Let me ask you, is it fair to say, sir, that there
are substantial projects ongoing and expected in the
corridor for restoration?
A Absol utely.
Q And you understand even under the best of
circunstances, that it would take many decades to bring Mno
Lake to 6405 feet?
A Yes, | understand that.
Q And while that process was ongoi ng, there would be
ongoi ng restoration in the remai nder of the corridor
correct?
A There would, and I woul d hope there would be ongoi ng
restorations on small levels even within the basin to take
care of habitat as the | ake |evel rises.
Q Turning to a different subject, Dr. Stine, you told
us yesterday that your testinony was that one area in the
Mono Basin that was not di scussed much was M 11| Creek.

Is that right? Do you recall that?
A That's correct.
Q You said on a dollar-for-dollar basis, you could do
a restoration programat a | ow cost because the water was
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not bei ng exported.
Do you recall that testinony?

A Yes, | do.

Q Can you el aborate as to what you refer to when we
woul d have a restoration programon MII| Creek?

A Well, again, | would say that it would be one
involving very little mechanical work. It would be

basi cally taking water out of the Southern California Edison
tailrace and putting it back into MIl Creek. A ditch
al ready exists to make that transfer of water. The water in
M1l Creek would then go toward restoring riparian
vegetation, toward channel form ng processes, and toward
what ever fishery restoration or any other type of
restoration that people wanted to go on there.

But | envision no nmechanical nmeans of restoration
It is sinply a matter of putting water back into the stream
and allowing nature to take its course there.

Q As you testified yesterday, Los Angel es does not
divert MIl Creek water; does it?

A Los Angel es does not divert MII Creek water, that
is correct.

Q So this would be a mitigation neasure; correct?

A That is what | suppose | had in mnd there, is to

the extent that there are certain activities of the
Department of Water and Power that cannot be restored in



some nunber of decades, or even centuries, because of, say,
m |l ennial scars that have been left there, and perhaps sone
of this could be nade up for on MIIl Creek, yes.

Q Now, you mentioned that Southern California Edison
has water rights on MIIl Creek; correct?

A Yes, they do down to the power plant which is high
in the drainage.

Q So that any sort of mitigation nmeasure, as you have

descri bed, would have to involve the cooperation of Southern
California Edison; correct?

A | amnot sure that's the case. | did not envision
restoration going on on | and above the Southern California
Edi son power plant. | saw -- or | should put it this way,

t he channel above the Southern California Edi son power
plant, which is actually not in the channel, it's way over
to the north, but the channel there has been kept in pretty
good shape by seepage around the Lundy Lake Dam so the
vegetation, the riparian vegetation in the upper portion of
M1l Creek remains in very good shape, and therefore, the
channel remains in very fine shape.

It is just in MII Creek bel ow the Southern
California Edi son power plant that the channel needs to be
rewatered, and so, it wouldn't involve Southern California
Edison. It would involve the irrigation water users bel ow
the Southern California Edi son power plants.



Q VWho are they, sir?
A They include Conway Ranch, the cenmetery on Lee
Vi ning Creek has, | think, about a one cubic foot per second

water right or something like that. The Los Angel es
Department of Water and Power actually does have a water
right there, although I think it is a 1.5 second-foot water
right or something like that, and various ot her users.

There's seasonally nore water coming down M1l Creek
than at least in normal and wet years than is allotted for
inthe water rights. So, to the extent that the State Wter
Resources Control Board would | ove to becone involved in
this, perhaps sone accounting can be done of that water and
some of the excess water can be put into MIIl Creek

Q You nmentioned the cenmetery on Lee Vining Creek. D d
you nean - -

A I meant MIIl Creek, excuse ne.

Q Any sort of restoration of MII Creek, as you have
descri bed, would require the cooperation through one way or
another of third parties and by third parties, | nean people
who are not parties to this proceedi ng?

A That is correct.

Q The last line of questions is to Dr. Reid.

Now, you have told us that the Dechanbeau project
that you are involved with which preceded any of this
argunent about Mono Lake el evation, the Dechanbeau project
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i s expensive?
A Yes, relatively expensive for the kind of projects

we do. There are people out there, and mainly private
consul tants, who would try and sell you sonething for nore
but what we do and try to do is fairly inexpensive.

Q That is because it involves punping --

A Punpi ng of groundwater, using an aquifer to obtain
wat er and then having to punp it potentially out on the

| andscape.

Q | want to put aside punping of groundwater because
think you told us yesterday, or started to tell us yesterday
about another way to approach an interimrestorati on program
for ducks, and that was related to scrapes.

A Ri ght .

Q Can you tell the Board what a scrape is and how it
wor ks?

A We use scrapes a lot in our restoration projects

where what we are trying to enulate is a slough-1ike
depression or a swale, a very small micro-habitat change in
an area. W know fromrecent investigations that the
optimal foraging depth for nost waterfow , nost dabbling
ducks is sonewhere between zero to ten inches of water

depth, so by providing small scrapes, et cetera, in the Warm
Springs area, Sinon Springs area where you will collect
spring waters, hold those waters for the sunmer, sonetines



into the fall if it is not too warma sunmer, those kinds of
operati ons have potenti al

Li kewi se, the water table in the Rush Creek area is
relatively high and any kind of scrapes that are done in the
formof a floodplain may create during wet periods water
novenent and water swales in those areas.
Q Is a scrape sonething that you just come in with a
bul | dozer basically?
A You can use a bulldozer. Again, subtlety is the
real key here. | would use a D-6 or a Bobcat versus a D8
in these particular cases. You don't want to overdo the
process.

W oftentinmes use what are an excavator with a
shovel to just pull the dirt back, or if we want to get nore
dirt out, use a potbellied scraper and nove al ong and scrape
the dirt up in nore or less a linear fashion
Q The three places you identified at Mono Lake were
Warm Springs, Sinon Springs and Rush Creek bottom | ands?
A Right, and there are certain other |ocations, other
floodplains within the major creeks. There are other areas.

Again, | would not suggest either for the aesthetics
or for the nodification of the soils that we necessarily
want to get in all shoreline areas where we are nodifying
tufa or nodi fying certain geol ogic situations.

| know Dr. Stine would be after ny head.



Q Now, you told us about the conparative cost of

rai sing Mono Lake as opposed to a Dechanbeau type of
approach. \Where on the continuumof relative costs do
scrapes come in?

A Wl |, scrapes require heavy equiprment. They require
nmobi | i zation. They require subcontractors. |If you don't
have to have a punp system if you don't have to have | ong-
term nai ntenance, whether it is solar, whether it is
electric, whether it is propane, you are going to cut the
cost for long-term O&M but the initial cost of noving the
dirt, et cetera, can be expensive.

VWhat | amsaying is, you are not going to have to
pay for the kind of punping delivery infrastructure that we
have got at Dechanbeau, but you will have to pay for the
devel opnent costs.

Q If you can't answer this question, just tell ne
t hat .

You have tal ked previously about cost per acre. 1Is
there any industry standard on cost per acre for scrapes, or
do you have any thought as to what it might cost at Mno
Lake?

A The only thing | can give you is that you can get a
bul | dozer operator in California for about $80 an hour, but
you have to nobilize, et cetera. To get a good individua

it is going to run at |east over $1,000 an acre for any kind
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1 of operation.

2 MR, DODGE: | have no further questions.

3 MR, DEL PI ERO. Thank you very nuch, M. Dodge.

4 Ms. Gol dsmith.

5 RECROSS- EXAM NATI ON

6 by M5. GOLDSM TH:

7 Q W tal ked yesterday, Dr. Reid, about |osses of

8 breedi ng habitat in the Canadian prairies.

9 DR REID: A Ri ght .

10 Q And on Departnent of Fish and Gane Exhibit 166 this
11 nmorni ng you expl ained to us about the cyclical nature of

12 popul ations in the three major stages; the breeding, the
13 wintering and mgration?

14 A Correct.

15 Q And you expl ai ned how t he drought comes and goes,

16 and when there are wet periods the breeding habitats are
17 nore productive and in the droughts |ess productive?

18 A That's right.

19 Q We were tal king yesterday about the prairie potholes
20 and you were tal king about pernmanent |oss of those areas due

21 to agriculture.

22 A VWhat | tried to explain was --

23 Q Yes or no?

24 A Say the question again.

25 Q VWhen we were tal king yesterday about prairie



potholes in part we were tal king about permanent | oss of
those areas for breeding due to agriculture; isn't that

right?

A No, | didn't infer that you are talking about
per manent | osses due to agriculture.

Q Have t here been permanent |osses --

MR THOVAS: Objection, the witness is trying to
finish his answer.

MR DEL PIERO. | wll sustain that objection. He
needs to be allowed to finish his answer.
A VWhat's happening is that we have not substantially

| ost the basins that formerly flooded. These are not
permanently lost in that sense. Where intensification of
agriculture has really nodified that habitat, is, as |

menti oned yesterday, |oss of upland habitat where many of

t hese duck species nest. Mst specifically, | nentioned
pintail, which can nest anywhere even to three to four mles
away froma water body and noves the brood overl and.

If you have intensification of agriculture that is
taki ng out upland habitat, then you have | ost the nesting
ar ea.

VWhere we have nodified the basins, is by putting in
tile drains, et cetera, which allows greater drainage for
t hose areas.

Now, the question you were asking ne, have we



permanently i npacted these areas, | would say no, because we
have shown tinme and time again in the prairies of the U S
and in the prairies of Canada that we can go back and take
those tiles out. That's a sinple thing for us to do.

I can show you wetland after wetland that exists,
not because we have planted vegetation, not because we have
gone in and done sone very artificial thing. Al we have
done is take the tiles out and let nature run its course,
and recreate hydrol ogy which established these wetl ands.

Q However, absent intervention, the normal |and use is
permanent agriculture; isn't that right?
A In the current status, it is. But, as you know,

just recently the province of Saskatchewan was set to

absol utely go bankrupt because the intensification of
agriculture has caused so many of those farners to | ose
because they have invested nore and nore dollars into | arger
and | arger machi nery, and they have been unable to conpete
on the world market.

We see a crash in the agricultural econony of Canada
and will agriculture in Canada be able to exist without
working with other bodies? | think no.

Q No, there were three levels or three stages that you
drew on DFG 166. One of them was breedi ng, you tal ked
about. One of themwas mgration, which you have tal ked
about at great length. One was winter habitat, and



believe in your redirect you tal ked about problens with |oss
of habitat in the wintering grounds due to agricultura
expansion in Mexico and along the Colorado River; is that
right?
A | think I talked about it in relation to sonme of the
mar shes of Mexico. The problem al ong the Colorado River in
many cases has been water diversion, and nany tinmes it has
been diversion of water for agriculture, but it is not
direct nodification of the |andscape in the floodplain for
agricul ture.
Q But there has been a |l oss of wintering habitat due
to man's actions down there?
That's true.
And that's not cyclical; is it?
The | oss of wetlands?
The | oss of wetlands in the wintering grounds due to
agricultural activities?
A Actually, and I amnot being flippant here, but it
is. Wat we see in terns of loss of wetlands is very nuch
tied to the price of cormodities, so that in the M ssissipp
Del ta, when the price of soybeans goes above $10 a bushel
boom you have a big | oss of forested wetlands. So, in a
sense, it is cyclical

If you are saying, does it return because of
agriculture, I would have to say in relation to the

A
Q
A
Q



wetlands, no. But if we [ook at waterfow habitat, we see
that currently agriculture in both Canada and the United
States is | ooking for alternates which allow both continued
agriculture and the availability of waterfow habitat.

A classic exanple is what we are currently doing
with the rice industry in the Central Valley of California.
Here we see an industry that has upwards of 600,000 acres of
habitat and if, in fact, they are able to fl ood even 100, 000
acres in the valley to six inches of water depth, you know,
we are getting a tremendous return of potential waterfow,
shore bird habitat and still have viable agriculture.

Q Now, | think I wote this down accurately, but you

tal ked about the wintering grounds and you tal ked about in
the 1950s there were lots of birds and then a crash in the
1960s, and a rebound in the 1970s.

Have | correctly --

A W see --

Q | really don't have a lot of tine. |Is that
basically correct?

A Basical ly, right.

Q And that despite there's about a 50-percent decline
in birds in the winter habitat?

A In the Central Valley, yes.

Q My question is, given the collapse in popul ation

carrying capacity, both of the feeding grounds and wi ntering



grounds, can you nake any concl usion as to whether or not
the carrying capacity of stopover points on the interior
route are currently limting the popul ati on?

A That's a good question. You said you didn't have
very nuch time.

Q Can you really make that statenent with any
certainty?

A Can | make a statement that there's any evidence to
suggest -- | amtrying to understand your question

Q Can you reach a conclusion that the carrying

capacity of the stopover points in the interior route are
l[imting the duck popul ations that use those routes?

A Yes, absolutely. The classic exanple would be
canvas back in which their mgration habitat along the

M ssi ssi ppi River had been greatly nodified through

sedi nentation, and we saw a tremendous crash of the canvas
back population in the sixties and seventies, and it
appeared to be directly related to the mgrational habitat.
Q But | amtal king about the mgrational route that
you have identified as using Mono Lake, Ownens Valley, that
interior route of the Pacific Flyway?

A Wl l, the problemw th addressing that question is
t hat because the inpact occurs previously, we don't have
good testinmony to know what was limting it at that tine.
Q Now, M. Thomas asked you whether it was your



opi nion that you cannot get back to prediversion popul ation

| evel s using sol ely mannade intervention, and

answer was you didn't think that was possible.
And | would like to ask you, whether in

incision that Dr. Stine has tal ked about in the

bel i eve your

i ght of the
Rush Creek

area, the Lee Vining Creek area, whether even w thout man's
i ntervention, the sane anmount of habitat would return?

MR, DODGE: (bjection, unintelligible
MR DEL PIERO  Wuld you read the questi

on back.

(The reporter read the question as follows:
Now, M. Thomas asked you whether it was your

opi nion that you cannot get back to

predi versi on popul ation | evels using solely

manmade i ntervention, and | believe your
was you didn't think that was possible.
And | would like to ask you, whether in

answer

i ght

of the incision that Dr. Stine has tal ked about
in the Rush Creek area, the Lee Vining Creek
area, whether even without man's intervention

t he sane anount of habitat would return?)

MR DEL PIERO Did you understand the question?

Can you answer the question?
A No, | believe --

MR, DEL PIERO. No, you didn't understand the

guestion?



A | understand the question and nmy answer is, no, |
believe that it will not return exactly as it has been
previously. | believe that there will be substanti al
wet | ands al ong the edge of where the land interfaces with
the water. | believe there will be substantial habitat up
the riparian corridor in that valley, or | believe the term
iscalled Rla, in Rla, that there will be a deep water

basi n.

As | tal ked about earlier, the optimal foraging
depth for dabbling ducks is ten inches or |less, and thus,
that will not be in the area right where that has been
i ncised, a substantially good habitat for dabbling ducks.

In the area of the hypopicnal areas out in the | ake,
those areas will be simlar, and | believe in the previous
unnodi fied systemwhere it was excellent habitat for
wat er f owl .

Q Are you aware that the Dechanmbeau Ponds prediversion
wer e mannade?
A Yes, | am That's actually why we are working in

t he Dechanbeau Pond area, because we did not want to get a
ot of public sentinment saying that we had gone in and
destroyed part of the Mono Basin.

Q Are you aware that the ponds which M. Donbrowski
reported in his Pacific Flyway Report were al so manmade?
A | amaware that they are freshwater shall ow ponds,



but I didn't know t hey were nannmade

Q Are you aware that Los Angel es has been diverting
water from Omens Vall ey since about 1913 and there has been
no particular change in the Omens River since that tinme?

M5. SCOONOVER: (njection. The question relates to
facts that are not in evidence on the Onens Vall ey system
and whether or not it is in the same condition it was pre-
1913 has not been proven here and she is not presenting it
as a hypothetical, but as a fact. So, | would object on
t hat ground.

M5. GOLDSM TH: The witness has testified there has
been a decline in Omvens Vall ey based on diversions, and
think the question is a fair one.

MR, THOVAS: bjection, it misstates the witness's
testinmony. He testified that there were anecdotal reports
of a mllion ducks and the decline, but he has not testified
as to his personal know edge.

MR, DEL PIERO. Ms. Book, will you please read the
guesti on.

(The reporter read the question as foll ows:

Are you aware that Los Angel es has been

diverting water from Onens Val |l ey since about

1913 and there has been no particul ar change in

the Onens River since that tine?

MR DEL PIERO  Particul ar change in the Oaens
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Ri ver?

M5. GOLDSM TH: Through man's intervention.

MR DEL PIERO. The question is, are you aware? |
am going to overrule the objection
A I am not aware of the specifics in ternms of Los
Angel es' involvenent in the Oaens Valley since 1914.

M5. GOLDSM TH: Q Are you aware of any particul ar
changes in the Ovens R ver system since 1913?

A No, | amnot aware of that.

Q Are you particularly aware of declines in waterfow
in that area since 19137

A No, as | think it states pretty clearly in ny direct

testinmony that there are statenents which call for a mllion
or nore birds in the Onens River Valley during fall
mgration, and that's as nuch as | know.

Q Now, one |ast question to you. You testified about
the cost-benefit ratio of the Dechanmbeau Ponds and vari ous
ot her cost estimates concerning potential manmade or inter-
vention as to mtigation neasures, and | would |like to ask
you what are the elenments that you included in the cost of
these mitigation neasures?

A The el ements would be in the major costs that are
incurred in a wetland restoration project; first of all,
related to the planning of the project, the working with all
t he ot her agencies or personnel that may be involved in a



particular project, and in this particul ar case because it
is Mono Basin, that's going to be fairly substanti al

You have got a |lot of People that are invol ved out
there, a | ot of agencies which have responsibility in that
ar ea.

The next stage is a planning stage in which el enents
are identified as to what fornmer habitats existed, what kind
of habitat you might be trying to restore, putting together
bot h bi ol ogi cal and engi neering expertise to develop a
vi abl e plan, working with your partners to identify whether
these restorations neet the kind of needs and kind of
replications you are trying to deal with, and then one of
the nobst costly projects you have to do is a permtting
process.

Typically that process runs about 18 nonths for nost
proj ects.

Once the pernits are obtained fromall the agencies
that are necessary, then it is a matter of identifying
subcontractors who will do the work, bidding the process,
havi ng subcontractors conme out, |ook at the project.

They then nobilize any materials they have, nove
into the site, do whatever earth noving is necessary, do
what ever kind of infrastructure is needed to create the
water delivery if it is groundwater, for instance, and then
once the initial project is conpleted, it has to be
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i nspected by biol ogi sts and engi neers.

Usual Iy nodifications are necessary, final nodifi-
cations are nade, agreements with the various agencies or
partners are established, and then sonmeone is in charge of
| ong-term O&M or nonitoring of the project.

Q So, | take it, sir, that in conparison with the cost
of creating habitat by raising the | ake, you have not taken
into account the cost of |loss of water to the Gty of Los
Angel es; is that right?

A No, when | gave nmy answer | believe | didn't make it
a direct conparison with the cost to the |ake |evel rising.
| tal ked about how absol utely expensive that it was.

. GOLDSM TH: | have no other questions.

MR, DEL PI ERO. Thank you very nuch.

M. Roos-Collins. He disappeared.

MR. DODGE: He doesn't have any questions of this
MR

o

panel .
THOWVAS: | am sure he would appreciate that. He

al ways does.

MR DEL PIERG When Valentine is done with this
guestions, we will take a break.

MR, VALENTI NE: Wiich won't take but just a few
noment s.

RECROSS- EXAM NATI ON

by MR VALENTI NE:



Q Dr. Reid, you testified just a few m nutes ago that
if M. Donbrowski were going to exaggerate the type of
wat erfow he was seeing at Mono Lake, he woul dn't exaggerate
t he nunbers of ruddy ducks and shovel ers. Instead, he would
exaggerate pintails, for exanple.

Can you explain why that is?

DR REID. A Have you ever eaten a ruddy duck and
shovel er fromthe alkali flats?
Q Once.
A That's the exact answer (laughter). The pal ata-
bility of these birds is not necessarily as great as the
pal atability of birds that would be found in the riparian
habi tat al ong the edge such as mallards and pintails.

Li kewi se, and to sonme degree, there are hunters
whi ch have specific interest in specific species. There are
some hunters which really like to go after and are very good

at hunting green-winged teal. Oher hunters like to hunt
di vi ng ducks.
Q Also for you Dr. Reid, you were asked questions

about the Onens R ver and the Omens Valley. Are you aware
that since the diversions by the Los Angel es Departnent of
Wat er and Power began in 1913, 50 river mles of the | ower
Onens River have dried up?

A | am aware of that.

Q Are you further aware that once 60,000 acres of



Onens Lake has al so been desiccat ed?

A I don't know what the acreage was, but | know Owens
Lake was desi ccat ed.
Q Are you aware that in the 1970s the Los Angel es

Depart ment of Water and Power began an expensive program of
groundwat er punping in the Omens Valley?

A I knew there was sone groundwater punping, but I
didn't know it was Los Angeles and didn't know the extent.
Q Are you aware that the conbination of all these

activities has resulted in extensive |oss of wetlands and
seasonal wetlands in the Onens Valley?

A No, | know the Omens Vall ey has been greatly
degraded by man's activities and | know that these types of
| osses, as | nentioned in relation to the Canadian prairies,
are not what we should call permanent in that if we can
restore sonme water conditions into seasonal habitats, we can
restore these types of habitat.

Q And finally, are you aware of the nagnitude of what
we hope is a tenporary |oss off seasonal wetlands in the
Onens Val |l ey?

A | have read it is very substantial
Q In the vicinity of as much as 60,000 acres?
A | did not know the acreage.

MR, VALENTI NE: Thank you, | have no further
guesti ons.
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DEL PIERO Thank you very much, M. Val entine.
we have a |l ot of questions on the part of staff?

CANADAY: A few.

DEL PIERO Let's continue. | thought M.
s exam nation woul d take | onger.

Fri nk.

FRINK: | wll pass.

DEL PIERO M. Sat kowski .

SATKOABKI :  No questi ons.

DEL PIERO M. Smth.

SM TH: No questions.

DEL PIERO M. Herrera.

HERRERA: | have no questions.

DEL PIERG M. Canaday.

E-X-A-MI-NAT-1-ON

CANADAY:

s is for Dr. Reid. W have talked a | ot about

but we haven't tal ked about shore birds too nmuc

and | am not tal king about the phal aropes and ear grebes

t hat have

been testified to earlier, but with the

devel opnent or the rise of the | ake we would al so expect a
conconmtant increase in shore bird habitat as well as

wat er f owl
DR

habitat; is that correct?

hn

REID: A My background in shore bird nanagenent
rel ates to seasonal flood habitat, and so, ny answer will

be



in reference to those seasonally fl ooded habitats that woul d
be created and what we woul d expect to see for shore birds
is that in those | agoonal habitats behind those berns that
Dr. Stine drew yesterday, we woul d expect to see sone
shal | ow habitat there that woul d be conducive to shore bird
usage.

W& woul d al so see creation of shallow habitat al ong
the | ake shore, along those areas by the Deltas.
Q What about the areas as the |ake rises where what we
have now are dry wetlands that you testified to earlier that
are wetted only in the springtime and in the sumer are dry.
VWhat woul d you expect if those became wetted, would they
have increased val ue?
A Ri ght, and renmenber that nost of the shore bird
mgration in the fall is nuch earlier than what we typically
see for waterfow, with shore birds returning fromthe
Arctic beginning as early as July, extending in good nunbers
i n August and Septenber, versus waterfowl which are really
begi nni ng the novenent in Septenber and really concentrating
in the | ake in Cctober and Novenber.
Q Dr. Stine, when asked earlier about MIIl Creek water
rights, you didn't know all the different water rights and
you haven't investigated all the different water rights
there, whether sonme of those are federally decreed or are
permts issued by this Board; is that correct?



DR STINE A That is true, and every tinme | think
| do understand it, | learn some little nuance that throws
the whole thing into chaos in ny mnd, so it is conplex and
it goes way back and it involves lots of different agencies
and entities.

Q Dr. Reid, you nentioned the cost of scrapes and you
provi ded testinony about that, but whether it was on an
interimbasis or permanent basis, devel oping these kinds of
habitat, if the Departnment of Water and Power were, in fact,
provi ded the equi prent and the | abor, and under the
direction of technical experts, that would reduce the cost
significantly; wouldn't it?

DR REID: A Yes, it woul d.

Q Finally for Dr. Stine, the two slides that you
showed of the bottom|ands that showed the crust beds, what
woul d you estimate the depth of those areas were, the water
dept hs

DR STINE A We can go back and reoccupy those
sites today. There is sonme w nd-blown sand and silt in
t here, but when we scrape away the w nd-bl own sand and silt,
we come up --

MR THOVAS: bjection. There may be sonme anbiguity
there with the historic slides. |If you want to put them up
and nake sure we are tal king about the sanme set of docunents



MR, CANADAY: | think Dr. Stine and | understand,
but if you want to put themup so the rest of you --

MR DODGE: It nay be 205 and 207.

MR, THOVAS: That's ny recollection.

DR STINE: A This is in NAS/M.C Exhi bit 205, and
we can go back and reoccupy this area. | assune this was
the area you were tal king about, M. Canaday?

MR CANADAY: Q Yes.

A We can go back and reoccupy this very area today,

ki ck away the sand and the silt, and what we see is this
scene and it's very much |ike what we find around the ot her
channel s.

We have riffles that are anywhere fromsix inches to
per haps a foot deep, sonething |ike that, and then hol es,
ponds off to the side that are anywhere fromtwo to as much
as in some cases four feet deep.

Q So, these are easily recognizabl e?

A Wel |, the question of reoccupation bears not so much on
the depth of the channels as it does on the extent to which

t hese channel s are stranded above the existing channel

In the case of this particular area, there is sone
stranding. It is probably four to five feet here, | believe
something like that, in this particul ar area.

Now, whether or not that is considered easy, |
suppose i s soneone else's --



Q But it is do-able?
A It is do-able, certainly.

MR, THOVAS: Again, that last slide nunmber was what ?
A The | ast slide, the reoccupation was in NAS/ M.C 206.

MR DEL PIERO kay. M. Thomas, do you wish to
make an offer?

MR THOVAS: W were going to wait until the end of
t he case.

MR DODGE: | have an offer to nmake. | would like
to offer the National Audubon Society and Mono Lake
Committee Exhibit 1, which is the witten testinony of Dr.
Rei d.

MR, DEL PI ERO. Any objection?

MR, ROCS- COLLINS:  No objection.

MR DEL PIERC It will be entered into the record.

Gent | emen, thank you very much for your tinme.

VWho is on next, Ms. Cahill?

M. CAHI LL: We will revisit the Lee Vining and Rush
fish panel.

MR DEL PIERC W will do that at 25 after 10.

(Recess)

MR, DEL PIERO. This hearing will cone to order.

MS. CAHI LL: We have brought back the panel of
experts on the Rush and Lee Vining Creek studi es because
their testinony was not conpleted | ast week.



Last week M. Birm ngham had asked for a copy in
witing of Dr. Kondolf's refinenents of his original
testinmony, and we said we would provide it to him and we
have.

W al so have copies for Board staff and that woul d
be DFG Exhi bit 168.

Because p had not seen that witing before, we have
actual ly brought Dr. Kondolf, even though we had fini shed
with himlast week, he was available today and in Iight of
the fact that we have now produced the witten report, we
have asked himto sit on the panel again.

And, as | recall, M. Birmngham had 20 m nutes of
exam nation left.

MR DEL PIERC As | recall, that is correct.

MR BIRM NGHAM Before | begin my 20 minutes, M.
Cahill did give me a copy or had given to ne a copy of the
anal ysis prepared by Dr. Kondolf and it was given to ne
approxi mately half an hour ago.

I have not had a chance to read it and | am not

prepared to cross-exani ne Dr. Kondolf at this tinme.

MR, DEL PI ERO.  Wen woul d you be prepared?

MR, BIRM NGHAM  Perhaps this afternoon.

MR DEL PIERO. Fine. How long would you anticipate
you will take?

MR BIRM NGHAM M cross-exam nation -- | was given
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1 20 minutes and I amgoing to try --

2 MR DEL PIERO. It's nore than you had, | think --
3 MR BIRMNGHAM This is ny second 20 m nutes.

4 Actually, this will be ny third 20 minutes. This is ny
5 second at application for extension.

6 MR DEL PIERO. Actually, it is alittle nore than
7 that because | granted you an additional five mnutes before
8 that, so | think the total cones to about an hour and ten
9 m nut es.

10 MR BIRMNGHAM | was | ooking for some of the

11 Department of Fish and Ganme exhibits that were here | ast
12 week and I was unable to find them particularly the flow
13 charts.

14 M. Smith, do you know where those are?

15 MR SMTH The last tine | saw themthey were in
16 t he storage room here.

17 MR DEL PIERO Wsat are you | ooking for, M.

18 Bi r m nghan? Perhaps M. Herrera can assist you?

19 MR BIRM NGHAM  The flow charts, the recomended
20 flows.

21 MR, DEL PI ERO. Maybe counsel for the Departnent --
22 do you have them over there?

23 Dr. Kondol f, why don't you anticipate bei ng back

24 here right after lunch and I will grant M. Birn ngham an
25 additional five mnutes to cross-exan ne you on those
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1 i ssues, and that will be the end of it, M. Birm ngham

2 MR BIRM NGHAM Ckay. | have placed ten copies of
3 aletter at M. Canaday's desk and what | would like to do
4 is | wuuld like to have this letter marked next in order,
5 and | amgoing to give a copy of this letter to M. Smth if
6 | hear no objection.

7 RECROSS- EXAM NATI ON

8 by MR Bl RM NGHAM

9 Q M. Smith, I am handing you what purports to be a
10 letter dated January 12, 1993, and this is going to be

11 mar ked LADWP exhi bit next in order.

12 MR FRINK: Exhibit 97.

13 MR, BIRM NGHAM Q Marked for identification as
14 LADWP Exhi bit 97.

15 Do you recogni ze the letter identified as LADW
16 Exhi bit 97?2

17 MR SMTH A It has ny signature on it as the
18 person who sent the letter. | haven't read it inits

19 entirety. | believe it is a letter that | sent.

20 Q It is aletter that you sent to Randal Neudeck of
21 t he Departnent of Water and Power?

22 A That's correct.

23 Q And is the subject of this letter flows in Rush
24 Creek?

25 A May | have a nonent to read it?



Q Have you had a chance to revi ew LADW Exhibit 97?2
A Mostly, yes.
Q Is it correct this is a letter that deals with flows
in Rush Creek?
Yes.
Now, | would like to draw your attention to the |ast
par agraph on the first page of LADW Exhibit 97. There's a
sentence that starts: Brown trout deposit their eggs in
gravels during the fail and fry energe in the foll ow ng
spring.

I's that correct?

o >

A Correct.

Q I's that your understandi ng of when brown trout spawn
in Rush Creek?

A Yes.

Q And then, it says: |In Rush Creek enmergence is

usual |y conpleted by the end of April.

I s that your understandi ng?
A That is ny general understanding, yes.
Q VWhen you say brown trout deposit their eggs in
gravels during the fall and fry energe the foll ow ng spring,
t hat means spawni ng brown trout deposit their eggs begi nning
i n Septenber and conpl ete depositing their eggs in Cctober
and then those fry energe in April; is that correct?

MS. CAHI LL: Objection, conpound.



MR BIRMNGHAM | will wthdraw the question.
Q The eggs are deposited in Septenber and Cctober in
Rush Creek?
A No, that is not correct. Fail, as | suggested here,

was just a general term The spawning period in Rush Creek
is more in the order of latter part of October, Novenber and
Decenber .

Q Now, further on, the | ast sentence on this page,

page 1 of LADW Exhibit 97, and goes on to the next page
says: Avail abl e evidence, Beak 1991, indicates that Rush
Creek streanfl ows near about 60 cfs begin to nobilize
spawnabl e si zed gravel s.

Thi s suggests that if proposed rel eases were to
occur, and those are proposed rel eases in excess of 60 cfs;
is that correct, M. Smth?

MR SMTH A That's my understandi ng, yes.

Q If the proposed rel eases were to occur, Rush Creek
spawnabl e substrate could begin to nove. This novenent
could adversely affect brown trout eggs and al evin survival,
which in turn could adversely affect the size of the 1992
year cl ass.

Now, that's what the letter says; is that correct,
M. Smth?

A Yes.
Q Is the opinion expressed in this letter, that flows



in excess of 60 cfs during the spawni ng season woul d have an
adverse effect on spawni ng success?

A That's not what | nmeant by this. [If that's what one
concludes fromthat, that's an incorrect conclusion
Q It says, doesn't it, that streanflows near about 60

cfs begin to nobilize spawnabl e size gravel? It says that;
is that correct?

A That's correct.

Q I's that your opinion?

A Yes.

Q Then, it says this novenent; that is, the novenent
of spawnabl e size gravel; is that right?

A Correct.

Q

Thi s nmovenent coul d adversely affect brown trout egg
and al evin survival, which could in turn adversely affect
the size of the 1992 year cl ass.

A Correct.

Q Doesn't that nean, in your opinion, that the
nmovenent of this spawnabl e sized gravel could adversely

af fect spawni ng success?

A VWhat was nmeant there -- to answer your question
directly, | can understand how one coul d concl ude what you
are stating fromwhat was read. Wat was nmeant there was
one needs to be careful during and after the spawni ng
period. |If eggs are deposited in gravels at a particul ar
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flow, if the flowvaries fromthat substantially, that could
have an adverse effect on your survival, egg and al evin
survi val

If the eggs were deposited in a 60 cfs flow and the
flows were increased to 70, 80 or 90 cfs, for exanple, that

woul d alter the hydraulics and the dynam cs of the stream
and coul d mobilize the bed which could | ead to poor

survi val

Q So, what you nmeant to say was that a change in
streanflow could result in the novenent of gravel ?

A Yes.

Q Now, the Beak Report doesn't say a change in flow,

it says flows of 60 cfs can nove gravel; isn't that right?
That's what the Beak Report says?

A It says around 60 cfs spawni ng sized gravel s begin
to becone nobilized.

Q As that spawnabl e sized gravel noves over a recently

energed egg, is that novenent likely to have or could it
have what you have determ ned an adverse effect on the egg?

A ["msorry, M. Birmngham | was distracted when you
began your question
Q Well, if spawnabl e sized gravel noves at 60 cfs,

woul d the novenent of that spawnabl e sized gravel over brown
trout eggs have an adverse effect on the eggs?
A Perhaps -- that's a very --



Q This is a biological question
A kay. |If we divorce, or separate the whether or not
gravel s would nove at a particular flow, there is the
potential to danage the eggs if gravels nove or if there are
sedi ments that becone deposited in the redds.

Per haps Dr. Kondolf could add something to this

al so.

Q My question is a biological question. | amgoing to
ask you to assune that at 60 cfs spawnabl e sized gravel
noves. Make that assunption. |Is it correct that the

novenent of spawnabl e sized gravel will have an adverse
ef fect on eggs deposited in the streanf

A Not necessarily. | would have to say no.

DR. KONDOLF: A I would like to clarify sonething.
Q Are you a biol ogist?
A No, | am not.

MR DODGE: | would Iike sone clarification of the

ground rules here. Historically, if a nmenber of the pane
wi shes to address the question, that's been all owed.

Now, | think we either have to accept that as a
ground rul e or not.

M. Smith wanted Dr. Kondolf to answer. Dr. Kondol f
i ndi cated he has a contribution

VWhat are the ground rules under this situation?

MR BIRMNGHAM May | address that? |If | state a



hypot heti cal question based on biology, | would |like to have
t hat question answered and | don't think Dr. Kondolf is
qualified to answer that question.

If, on redirect or recross by one of the other
parties, they want to ask Dr. Kondolf if the assunptions are
correct, they are certainly free to ask Dr. Kondol f that
guestion on redirect. Dr. Kondolf is not qualified to
answer the questions based upon the biology, and I don't
want to lose ny tine by having Dr. Kondolf provide an answer
that isn't responsive to my question.

MR DEL PIERO. | amgoing to overrule the
obj ecti on.

M. Smith, do you know the answer to the question?
Answer it as best you can. When you have answered to the
fullest of your capabilities, please |et nme know.

MR SMTH | thought | had, but I amwlling to try
agai n.

MR DEL PIERO. M. Birm ngham do you want to
repeat the question?

MR BIRMNGHAM | think M. Smith did answer the
guestion. He said in his opinion, no, it would not.

MR DEL PIERO. Fine, proceed.

MR BIRM NGHAM  Q That was your answer; wasn't it?
MR DEL PIERO M. Smith, is that your answer?

A One tinme he asked the question and |I said yes, and



he rephrased the question in another order and | said no.
tried to respond to his questions as phrased. Frankly, | am
a bit confused, and there is a conpounding factor here, and

| tried to explain that at the begi nning of ny response,

that being that one has to assunme that the fish are
depositing their eggs in an area that will be affected
adversely by a flow of 60 cfs in M. Birmnghanm s question,
and the situation, as a biologist, is that a fish would
typically not deposit its eggs in a location that is being
adversely affected, i.e., gravel novenent.

And consequently, if fish would not deposit its eggs
in an area that is being nobilized by flows of 60 cfs, the
conditions are not proper for incubation and survival.

So fish wouldn't select that, the fish would
actually deposit its eggs in a location that is nore
suitable for survival, and so | amhaving difficulty with
M. Birm ngham s question, knowi ng that as a biol ogist.

MR, BIRM NGHAM Q Just so we make sure the record
is clear, | am asking you to assune, M. Smth, that
spawnabl e si zed gravel --

MR, DEL PIERO. That's probably an inappropriate
guestion. Read the balance of the letter. The bal ance of
the letter is characterized in the entire | ast paragraph
not as a statenent but as a question. They are asking the
Department of Water and Power for information
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MR BIRMNGHAM Well, let nme ask a question.

The letter then has now been identified as LADW
Exhi bit 97, and at this point | would nove its adm ssion.

MR, DEL PI ERO. Any objection?

MR, DODGE: None

M5. CAHILL: No.

MR, DEL PIERO. SO ordered

MR, BIRM NGHAM Q Does the letter reflect the
opi nion you held on January 12, 1993?

A Based on the information | had avail able to ne.

Q During questions on redirect there were sone
guestions asked of you, M. Smith, regarding use of regiona
curves. Do you recall M. Cahill asking you those

guesti ons?

A Yes, in general

Q Now, what | would like to dois | would like to

conpare DFG Exhibit 53, page 4, with the conparable Smith
and Aceituno preference curves. Do you have a copy of

Exhi bit 53 in front of you?

A | amsorry, could you identify 537

Q It is correct; isn't it, that Exhibit 53 is the Rush
Creek IFIMreport?

A I's that Volune |17

Q Yes, Volune I1.

A Yes, | have a copy of pages 4 and 5.



Q Now, on page 4, those are brown trout juvenile
preference curves; is that correct?

A That's correct.

Q And on page 4, these are site specific preference

curves that were devel oped on Rush Creek; is that correct?
A That's correct.

Q Now, Smith and Aceituno in 1987 was introduced,
bel i eve, as an exhibit by reference by the Departnent of
Fish and Game; is that correct?

MS. CAHI LL: | believe that's DFG 115.

A | do not have it before ne.
MR DEL PIERO. He does not have it in front of him
MR BIRM NGHAM  Q I will give himny copy.

Is it correct that the Smith and Aceituno Report
cont ai ns regional preference curves?
A That's correct.
Q Now, on page 57 of the Smith and Aceituno Report,
there are preference curves for brown trout juveniles; is
that correct?

A Page 57, yes.

Q |'"msorry, page 57.

A Wl |, the graphics are on page 57 but what | term XY
coordi nates on page 56.

Q Now conparing the brown trout juvenile preference

curves on page 4 of DFG Exhibit 53 with page 57 of the Smith



and Aceituno Report, you would concl ude, woul dn't you, that
the use of the brown trout juvenile curves contained in
Smith and Aceituno would not be appropriate for use in Rush
Creek?

A No.

Q Did the IFIMreport prepared for upper Onmens River
consi der the use of Smith and Aceituno?

A Yes.

Q And it is correct in that report they concl uded that

Smith and Aceituno couldn't be used on the upper Ownens;
isn'"t that right?

A Yes. | believe they concluded on site would be
better.

Q Do you have a copy of that report in front of you,
M. Smth?

A No, | do not.

Q It's been identified as DFG Exhibit 55 -- 1'm sorry,

—

hat is a m sstatenent.

A | have a copy of it now, Volune I.

Q May | | ook at your Volune |, please?
A Certainly.

Q

I am operating here fromnmenory, so you will have to
forgive ne.

M5. CAHILL: That's DFG 62.

MR BI RM NGHAM  Thank you.



Q | amgoing to read your copy of this, if I may. |
am | ooki ng at page 76 of DFG Exhibit 62; is that correct,
M. Smth?

M5. CAHILL: Is that Volume 1?

MR BIRM NGHAM  Yes, it is.

Q Is that correct, M. Smth?
A You are | ooking at Volune |, page 76.
Q Now it says on this page --
MS. CAHILL: Do you need another copy of that?
MR BIRMNGHAM |f you have another copy. Thank
you.
Q Now it says on page 76: Conparison of the upper

Onens River site specific depth and velocity curves to data
from Smth and Aceituno, 1987, indicated that many upper
Onvens River criteria differ fromthe Smith and Aceituno,
1987; is that correct?

A Correct.

Q And then, in the next paragraph it gives a nunber of
factors that may contribute to disparity between Smth and
Acei tuno and those devel oped on the upper Onens River; is
that correct?

A Yes.

Q Ckay, and it says that the upper Onmens River is
significantly larger and has a | ower gradi ent than ot her
Eastern Sierra streans sanpled by Smith and Aceituno; is



that correct?

A Yes.

Q And that's given as one of the reasons why the use
of Smith and Aceituno on the upper Oaens River would be

i nappropriate; is that correct?

A | believe so. |If you could point ne to where you
are reading specifically -- | haven't caught up with you
yet.

Q I am | ooking at the second full paragraph on page 76

that starts out: A nunber of factors may be contributing to
the disparity between Smth and Aceituno, 1987 curves and

t hose devel oped on the upper Oaens River, nost of which
relate to differences in available habitat. The upper Ownens

River is significantly larger and has a | ower gradient than
other Eastern Sierra streans sanpled by Smith and Aceituno.
I's that correct?

A Yes. And that refers to the differences in the
avail abl e habitat, mcro-habitat.
Q Isn't it correct that the | ower portion of Rush

Creek has a | ower gradient than the other Eastern Sierra
streans?

A | can't say because | amnot famliar with all the
others. I'msure there are differences and I'msure there
are simlarities.

Q Let's concentrate on Rush Creek bel ow the Narrows as



it existed in 1987.

A That's what | was referring to.

Q Rush Creek bel ow the Narrows has a | ower gradient
than the Eastern Sierra streans you sanpled in preparation
of Smith and Aceituno, 1987; isn't that right, M. Smth?
A No. If | may expand on that.

Q Wl |, you have answered nmy question. |If sone

expl anation is required, please go ahead, but if you have
answered ny question, then we can nove on

A VWhen you asked your question about other Eastern
Sierra streans, as | stated earlier, there are sone
simlarities and some dissimlarities between sections of
ot her streans and Rush Creek downstream of the Narrows.

So, if you ask a categorical question, | have to
respond categorically.
Q Vll, let's just tal k about the typical streams you

sanpl ed for preparation of the Smith and Aceituno, 1987.
Whul d they have a steeper gradient than the portion of Rush
Creek bel ow the Narrows?

A Again, in sonme places, yes; and in sone places, no.
Q And is Rush Creek a bigger streamthan the typica
streamthat you sanpled for preparation of the Smth and
Acei tuno, 1987?

A I don't know the flow regines of all the streanms, so
| really can't respond to that.



Q

Actually, | do have a question of you, M. Payne. |

started to ask you a question before about MANSQ, and then |

didn't

finish it.
MANSQ was used for preparation of the Lee Vining

| FI M Report; is that correct?

A

Q
of Darr

No, it is not correct.
Now, | would like to refer a nmonent to the testinony
el Whng, who stated the position of the Departnent

of Fish and Gane according to M. Thomas, as the Depart nent
of Fish and Gane witness.

Paragraph 9 of M. Wng's testinony, and this is

paragraph 9 towards the bottom of the page. It says: The
IFIMresults generally provide a potential range of in-

channel
W nt er

me?
Q
I will
Exhi bi t

fl ows which characterize trout habitat during non-
condi tions.
MR SMTH A I"msorry, was that question directed to

It is directed to anyone. 1Is it correct, and again,
state it is paragraph 9 of M. Wng's testi nony, DFG
1, which states: The IFIMresults generally provide

a potential range of in-channel flows which characterize
trout habitat during non-w nter conditions.

A
entiret

Is that a correct reading of his testinony?
It appears to be, but | didn't read it inits
y. | was trying to keep up with you.



Q Let me give you the page, M. Snmith, and ask you to
read it inits entirety.
A ["msorry, M. Birmngham | hate to show ny age,

but that's in a zone where | have trouble in seeing. |
apol ogi ze for that.

Q Do you have a copy of the testinony in front of you?
A Yes, | do.
Q | understand the problens with age, so don't

apol ogi ze for that, but it states at the bottom of paragraph
9 of M. WHng's testinony --

A You can't understand --

Q Vel |, you know, | wear contacts and | have reading
gl asses which | refuse to wear, and | pay the price.

But again, |ooking at paragraph 9 it states: The
IFIMresults generally provide a potential range of in-
channel flows which characterize trout habitat during non-
wi nter conditions.

A Correct.

Q Is that what his testinony states?

A Yes.

Q Now, | would Iike to | ook at the Lee Vining Creek

| FI M Report. This is Volune |, page 167. Actually, we
probably should start at page 163, at the bottom of the
page It states with respect to the recommended streanfl| ow
regime during the winter nonths, instreamice accunul ation



wi nter refugia habitat and water availability as well as
aquatic habitat/streanfl ow rel ati onshi ps shoul d be
considered. Results of the instreamice elenment of this
i nvestigation suggests that the existing condition of Lee
Vi ning Creek, streanflows of about 15 cfs would invol ve | ess
risk to aquatic resources and habitat frominstreamice
accunul ati on than woul d substantially higher streanfl ows.
However, aquatic habitat for brown trout is
substantially reduced at such | ow streanfl ow
Now, | would like to ask the question, and this may
be for anyone, when it says, however, aquatic habitat for
brown trout is substantially reduced at such | ow streanfl ow,
that statenment is based upon IFIMresults; isn't it?

A Perhaps | should ask Dr. Li to respond to that
guesti on.

DR LI: A Yes, it is based on weighted usable
ar ea.
Q Thank you. And is it correct, Dr. Li, that in your

opi nion, during winter conditions streanflows of
approximately 15 cfs in Lee Vining Creek would i nvolve | ess
risk to brown trout?

A That is in relation to anchor ice, and that's true.
Q M. Payne, during your exani nation |ast week, you
referred to a paper that you presented to the American

Fi sheries Society. Wuld it be possible for us to obtain a



copy of that paper?
MR PAYNE: A Yes, certainly.

Q Do you have a copy of it with you today?
A No, | don't.
Q Wul d you be willing to send it to Dr. Hardy at U ah
State University and bill me for the cost of overnighting it
to hinf
A Sur e.
Q Thank you. | would appreciate that.

MR, HERRERA: Your tinme has el apsed.

MR BIRMNGHAM | would make an application for an
additional five mnutes and the basis for that is that
during the --

MR DODGE: M. Del Piero, it was carved in granite
at the last session that he would not apply for extra tine.
Nevert hel ess, we don't object (laughter).

MR BIRMNGHAM It will probably take ne [ ess than
five mnutes.

MR DEL PIERO G anted.

MR BI RM NGHAM  Thank you.

Q There were sonme references to sonme results in the
Rush Creek IFIMthat weren't reported in the Departnent of
Fish and Game Report. | believe, M. Christophel, you

testified to some runs that were not reported in the result
of the Rush Creek |IFI M Report.



MR, CHRI STOPHEL: A If you are referring to the
wei ght ed usabl e area/ di scharge rel ati onship, the extrapol a-
tion above 100 cubic feet per second, that is correct.

Q They are not reported. Wuld it be possible, and
will ask this of the Chair and opposing counsel, would it be
possi ble for us to get copies of the final calibrated
producti on data decks for all cross-sections and final fish
curve libraries that were used to generate results in the
final reports?

MR DEL PIERO. No, you can't, because | wouldn't be
able to read it.

Are those, in fact, avail able?

M5. CAHI LL: | would really need to talk to the
experts and | believe it is inappropriate to be asking for
that data at this point when these reports have been
avai l abl e for so | ong.

DR LI: A It involves roughly 160 or so data
decks. It's been sone five years since | have seen these,
M. Birmngham It is probably possible, but it would take
time to get it organized in a presentable form

MR BIRM NGHAM  Q Do you have them on comnputer
di sks?

A Each of the transects is on a separate floppy disk
and | believe the fish files for each are with each
transect. It is a matter of accounting for all of the
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1 transects. They have been in storage for sonme tinme. | don't
2 know how conplete the library is.

3 MR BIRMNGHAM M only comment is during the

4 presentation of our case we tried to be as accommodati ng as
5 possi ble to provide any data that were needed to anal yze the
6 results of our reports.

7 In this picture situation, we have had testinony

8 related to sinmulations that aren't contained in the report
9

and --
10 MR DEL PIERO. That's correct. They aren't
11 contained in the report, so they aren't in the evidentiary
12 record. It canme out during cross-exam nation they had done

13 subsequent work, but beyond that comi ng out during the
14 course of the exam nation, there is nothing in the record
15 that would indicate --

16 VR BIRM NGHAM  But review of these data decks
17 woul d give us an opportunity to | ook at the results that
18 actually are reported, and you may recall, M. Del Piero, I

19 had early on asked for sone data, and your response was it
20 would be appropriate for ne to ask for data during the
21 presentation of that witness's testinony, and at this point,

22 | would like to nmake a request.
23 If the Departnent of Fish and Gane does not want to
24 provide it to us -- of course, it would be at our expense.

25 M. CAHILL: If it is at your expense, we can



determ ne what is available and attenpt to accommodate it.

MR DODGE: Let me just say so there is no doubt of
our position, that these extrapol ations are in the record.
They may not be in the witten | FI M studies, but they have
been testified to by this panel.

MS. CAHILL: We could nmake available to you now t he
extrapol ation up to at |east 250 and the nunbers that went
with that particular sinulation.

MR DEL PIERO. M. Birm ngham you and Ms. Cahill
get together after the next break or during the next break
and arrange for whatever information transfer the two of you
deem appropriate, and cone back and advise ne on the record
what's going to transpire.

MR BIRM NGHAM  Okay. | have just one final
guesti on.
Q The Rush Creek | FIMwas conducted in 1987. That's

not nmy question. 1Isn't it correct that the Rush Creek IFIM
assunes the flow conditions that existed in Wl ker and
Parker Creeks at the tine the study was conducted?

DR LI: A Yes.
Q So, if there were no flows in Wal ker and Par ker
Creeks at the tinme the I FIM study was conducted, then the
fl ow recommendati ons which are contained in the report
assune no contribution from \Wal ker and Par ker ?
A Yes.



Q Thank you very much.

MR, DEL PI ERO. Thank you very nuch, M. Birmnm ngham

MR, BIRM NGHAM  Thank you, M. Del Piero, for
indulging ne with the additional tinme.

MR DEL PIERO Five mnutes with Dr. Kondol f right
after we get back fromlunch and, M. Birnm ngham no
extensions on that.

MR, Bl RM NGHAM  Thank you very much.

MR DEL PIERO M. Dodge.

RECROSS- EXAM NATI ON

by MR, DODGE:
Q Dr. Li, when last you and | were tal ki ng about the
effects of rewatering the Rush Creek bottom | ands and |
tried to elicit fromyou whether that would |ikely under a
hypot hetical IFIMcall for nore water, |ess water, or the
same anount of water, or whether you could tell ne, and you
basically testified in summari zi ng your testinony that you
really couldn't say.

Let me ask you a slightly different question. Let's
assune hypothetically that approximately, let's say, 5,000
linear feet of now dry Rush Creek channels were rewatered,
woul d you agree that that rewatering would likely increase
t he wei ghted usable area in Rush Creek?

DR LI: A Yes, it woul d.

Q And why is that?



A You have nore area and nore lineal feet which wll
gi ve you nore estimated area.
Q Now, does that fact that you would have nore area

have any effect on your answer as to whether additiona
flows woul d be necessary?
A It woul d depend upon the shape of the unneasured
channel how that would turn out. The situation there is you
ook in terms of the pattern of weighted usable area with
di scharge to determ ne that, and whether that woul d change
the existing pattern, you wouldn't know until you take those
neasur enent s.
Q kay. M. Vorster, you were asked yesterday about
how t he Departnent of Fish and Gane recommended flows in
| ower Rush Creek related to what was found historically in
the bottom | ands.

Do you recall those questions?

MR VORSTER A Yes, | do.

Q Let me ask you to take a |l ook at the Trihey Report
which | believe is a Cal Trout exhibit, and I will see if |
can find the nunber. | think it is Cal Trout 15.

M5. CAHILL: It is also DFG 129.

MR DODGE: Q Let me ask you to take a |l ook at the
portion of Cal Trout Exhibit 15 that | have put in front of
you, and ask you whether you can el aborate on your answer?
A Yes. | think if you conpare what's in Cal Trout 15



and DFG 129 for, let's say, the average year, which is 1937-
38, starting in April of 1937 through March of 1938, and

| ook at the nmean nmonthly hydrographs that are presented in
that exhibit, there's no page nunber associated with it, but
is after page 4-8.

Is that the second fol dout after page 4-8?

Yes, that is the second fol dout.

It represents again what sort of a year?

It represents about a normal year.

A normal prediversion year?

Ri ght .

Al right, go ahead.

The runoff available to Rush Creek was close to the
average. | plotted the mean nonthly hydrographs, the nean
monthly flows by reach in Rush Creek, and if you conpare the
flows and this includes the effect of irrigation diversions,
for exanmple, in Reach 2, in Reach 3-B and 3-C, and then the
effect of the increasing spring flow and sone contri butions
from Wal ker and Parker Creeks downstream you can conpare
the mean nonthly flow in 1937, a normal year, with the Fish
and Ganme recommendations and see that they are fairly
simlar to the normal -year recomendati ons.

Qovi ously, they are not exactly the sane, the
distribution is slightly different, but there's an increase
inthe flowin the snownelt period of My, June and July,

>O0>0>0 >0



simlar to the normal -year recommendati on made on Fi sh and
Ganme Exhibit 52.

The only main difference is when you get downstream
in the bottom|ands you have sonewhat nore flow in the fal
and winter nonths than | think is in the current Fish and
Gane recommendati ons.

Q You nmean sonewhat nore flow historically?

A Hi storically, that's correct.

Q And again, you are telling us that this conparison
i ncludes the historical irrigation; correct?

A That's correct. It's an analysis of what the flows

were to the best of our ability to reconstruct what the
flows were reach by reach taking in account the gains and
| osses, either artificial or natural

I would point out that in the bottomlands -- well,
along all the reaches, that the flowin the June-July period
in the historic condition is sonewhat higher than 100 cfs.
| think it gets up to about 177 cfs on a nmean nonthly basis,
but we al so hear that there would be some flushing flow
recomendation in Rush Creek on top of the flows that are
shown in DFG Exhi bit 52.

So, that's why | say there's a rough simlarity
bet ween the two.
Q And this, again, is a conparison between the
Departnment of Fish and Gane recommendations and the flows in



the Rush Creek bottom | ands?

A Correct, although you can see that in the other
reaches there were flows throughout the year, not quite as
great as in the bottom | ands because of the irrigation

di versions, but the flows in the other reaches also had a
simlar pattern, and in nmany of the nonths sinilar

magnitude. It is in the bottomlands where you saw t he
greatest amount of flow in Rush Creek during the historica
peri od.

Q M. Payne, you rem nded nme that | was the cause for

bringi ng you back here, so | do have a couple of questions
for you. You tal ked about an extrapol ation from 100 cfs to
250 cfs, and you said this was 2.5 tinmes the neasured fl ow
and that this was a general rule.

Can you expand on that testinony? What do you mean
by general rule?

MR PAYNE: A | didn't make the testinony regarding
t he hundred cubic feet per second extrapolation w th 250.
That was in the Beak instream flow study, which |I did not
participate in.

Wul d you like to rephrase the question in that
cont ext ?
Q Vll, let's assune hypothetically that the maxi num
flow that Beak saw when it did an IFIMwas 100 cfs. |Is it
reasonable to do an extrapolation to 250 cfs?



A Yes.

Q Is there a general rule that up to about 2.5 tines
you can nake an extrapol ati on and thereafter not?

A The manual says that given proper calibration, and

this is al so backed up by nmy own experience, that you can
take an extrapol ati on upwards two and a half times the high
flow, but that is not a rigid upper limt. Gven certain
criteria that you | ook at carefully, you can go beyond that.

If those criteria are not being net, it may not be
Wi se to go even that far.

Q Now, am | right that we have in this proceeding, if
I amcounting themright, three IFIMstudies, one on Lee
Vining Creek and two on Rush Creek

Is that right, M. Smth?

MR SMTH A One on Lee Vining, one on Rush Creek
by the Departnment of Fish and Gane, and one on Rush Creek by
E. A Engineering Science and Technol ogy, so that is
correct.

Q So, on Lee Vining Creek there is only one I FIM
that's in evidence, and that is yours?

That's correct.

And on the Rush Creek, the flows for your IFIMwere
taken at what |evels?

The flows generally at 15, 20, 80 and 100 cfs?

And the Beak IFIMthat's been presented by the

o >
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Department of Water and Power, the flow was what ?
A | believe it was around 19 cfs.
Q M. Payne, would you agree with me that if the Beak
| FIMwere taken at 19 cfs, that you would have a probl em
extrapol ati ng wei ghted usabl e area under the Beak |FI M at
flows greater than 47 cfs?

MR BIRMNGHAM M. Del Piero, | don't want to be
uncooperative, but | think he means E. A
A M. Dodge, | think I m sspoke or m sunderstood. |
was a little confused there. Beak and E. A used the sane
hydraulic data set. The data were sel ected by Beak
consultants. Then, E. A took the hydraulic data and
calibrated their own nodel and devel oped their --

MR DODGE: Q So, EE A had the sane hydraulic data
at 100 cfs?

A That's correct.
Q Al right.
A Sorry for the confusion.

MR, BIRM NGHAM  And we have no objection if M.
Dodge wants an additional five m nutes.

MR, DEL PI ERO. Thank you, M. Birm ngham

MR DODGE: Q Dr. Li, do you support the Smth and
Acei tuno curves for use on Rush Creek?

DR LI: A Yes. In our fish abundance assessnent,

we devel oped a rel ationship between wei ghted usable area and



abundance of brown trout, and the correlation coefficient
for that relationship is .73, which is high
Q Now, | et me ask you the sane sort of questions M.
Bi r M ngham was asking M. Smith

Wul d you take a | ook at page 76 of the upper Owens
River 1FIM which sets out the reasons why the Smth and
Acei tuno curves were not used on the upper Onens River.
Have you read that before, sir?
A No.
Q Vell, I will read the sentence M. Birm nghamread:
The upper Ownens River is significantly larger and has a
| ower gradient than other Eastern Sierra Nevada streans
sanmpled by Smith and Aceituno in 1987.

Then, | would like you to read out loud the rest of
t he paragraph which M. Birm nghamdid not read.
A kay. | amreading fromthe mddle of the third

par agraph on page 76: There are fewer m d-channel flow
obstructions which create sheer zones in areas of reduced
velocity. The upper Omnens substrates are dom nantly sand
and gravel in contrast to the gravel and cobble dom nating
nature in the high gradient streanms in the area. The
channel is w der and neanders nore than other Eastern Sierra
streans. Riparian vegetation that could provide overhead
out -of -water cover is virtually non-existent. Al of these
factors create different hydraulic conditions that |ikely



contribute to differences in habitat preference anpong the
same sized and species of fish.

Q | ask you, sir, are those the sorts of differences
whi ch indicate to you that EBASCO nade a reasonabl e
assessnment in not using the Smth and Aceituno curves?

A Yes.

Q Do you agree with that, M. Smth?
MR SMTH A Yes, | do.
Q Now, we had sone testinmony about E. A 's suitability

criteria of zero for depths in excess of three feet.
Dr. Li, do you agree that's biologically realistic?

DR LI: A | do not agree it is realistic.
Q Do you have any understandi ng about how the use of
that criterion mght affect EE A 's output in the |Fl M
A The use of those curves woul d reduce the anount of

estimated wei ghted usabl e area by di scharge and woul d
probably change the peak of those relationships to a | ow
flow | evel
Q M. Canaday asked a series of questions about
criteria for keeping the fishery in good condition and, M.
Payne, you gave sone criteria, and then Dr. Li gave sone
criteria and he added wi nter refuge and flood refuge, which
were not on your list, M. Payne.

Whul d you agree those are inmportant criteria?

MR PAYNE: A Yes.
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Q VWhat do we nean in practical terns by winter refuge
and fl ood refuge? In other words, what sort of habitat
provi des those?

DR LI: A Is it fair for me to answer that?
Q Sure.
A In both cases you are | ooking at deep pools in
general . Deep pool areas have slower velocity, areas where

there is sone resistance to wide fluctuations in water
surface el evations.

Q So, it is basically pool habitat; isn't it?

A Yes, sir.

Q Just a couple nore lines of questions. Can you do
an |[FIMon a dry creek?

A It takes an awful lot of creativity to do that.

Q Now, there were a series of questions last tinme and

| want to make sure | understand the panel's answer, a
series of questions as to whether Departnent of Fish and
Gane reconmended fl ows al one would re-establish pre-1940
condi tions.
Now. | believe, Dr. Li, you testified no; correct?
Let me back up. The IFIMthat's the basis of your
reconmendati ons was not done on an historical creek; was it?
A No, it was not.
Q It was done on the 1987 creek?
A That's correct.



Q And the | FIM does not purport to neasure the
rel ati onship between flow and habitat in the historica
creek; correct?
A That's correct.
Q kay. So, does it follow fromthat, that the
recomended fl ows al one do not re-establish prediversion
condi tions?
A That's correct.
Q Does anyone disagree with that on the panel ?

MR SMTH A The recomended fl ows are a good
starting point.
Q But you woul d agree the recomended fl ows by
t hensel ves without a restoration programwould not re-
est abl i sh predi version conditions?
A I am not a geonorphic specialist. It is ny under-
standi ng from a geonor phol ogi cal perspective, the answer to
your question is no.

Q The answer is yes, it would not re-establish?
A Yes, that is correct, it would not within a
reasonabl e tinme frane.

MR, VORSTER A I would just say hydrologically if

there was nore flow, for exanmple, in the bottom | ands,
considerably nore flowin the bottomlands, that normally we
are tal king about 1937 had consi derably nore flow, about
20,000 acre-feet nore flow than is in the Departnment of Fish



and Ganme Exhibit 52 recommendati ons for nornal -year flows,

so hydrologically it is a start, but it is not there in the
bottom | ands?

Q One final question, first, to M. Smth and then to
Dr. Kondol f.

VWhat question exactly did you want Dr. Kondol f to
answer, M. Smith, if you can recall?

MR SMTH A VWhat we asked Dr. Kondolf to do was
to devel op channel flushing and nai ntenance fl ow
reconmendati ons for Rush Creek.

Q Well, we had a series of questions by M. Birn ngham
about the effects of flows in excess of 60 cfs on gravel
begi nning to nove and the questions related to whether that
nmovenment m ght have an adverse effect on eggs.

Is there sone specific point you wanted Dr. Kondol f
to address?

A | wanted himto provide input into that.
Q Dr. Kondol f, do you have any i nput?
MR BIRM NGHAM  (bjection, calls for a narrative.
MR DEL PIERO. | amgoing to overrule it because
t he question was invited by M. Birmnm ngham
MR BIRMNGHAM | amnot sure | invited it.
MR DEL PIERO | am

MR BIRM NGHAM What | was going to say was that |
amnot sure | invited an objectionable question. If M.



Dodge wanted to ask a non-obj ectionabl e question, |
certainly would invite that, but I amgoing to sit down and
et M. Dodge --

MR DODGE: This reminds nme of one of the world's
great lines fromHUD which | will not repeat on the record.

DR KONDOLF: A Wl |, the sedinment transport that
was done for the Rush Creek study, | was not involved in,
but that sedi nent transport nodel was an attenpt to provide
a first-cut estimate of sedinent transport, and in terns of
the actual field observations, that's a reasonabl e approach
but sedi ment transport nodels are a very crude approxi mation
of a conplex reality, and while the nodel is okay for a
first cut, if actual field observations are avail able, then
that's far better

The nodel results indicate gravel novenent at 60
cfs, so that the channel woul d becone unstable at 100 cfs.

So, we have sone observations of the channel and the
channel has not becone unstable at 100 cfs. There is no
really good information on gravel novenent from natura
gravel deposits at flows of 60 cfs and higher

Basically, in order to do that you have to establish
some sort of base-line nmonitoring so you can tell if the
gravel s are noving, and that hasn't been done.

There are a few observati ons such as the Trihey and
Associ ates have injected gravels at a couple of points, and



one point was in the downstreamend of the return ditch, and
those gravels were put in there with the intent that they
woul d stay and be used for spawni ng downstream of that site
near the Shepherd' s Canp.

They injected gravels in sites in the channel where
they expected that the flows would renobilize the gravels
and distribute themto natural depositional sites
downst r eam

And the fl ows we have experienced since then, 80 to
160 cfs, have renobilized many of those gravels, but that
does not address the question of whether natural deposits
woul d be nobilized at flows over 60 cfs.

My judgnent, based on these bits of evidence, is
that a flow of 160 cfs probably would start to turn the
gravel s over.

Q One hundred sixty cfs?

A Yes.

Q How about 60 cfs?

A I would very nuch doubt that and, in fact, | was

al so on Rush Creek during control releases of 60 cfs, and
al so sanpl ed sonme bedl oad at 100 cfs in 1987, and | didn't
get any gravel in my sanmpler. So, | would doubt that it is
nmoving at 60 cfs, and this is not the result of a proper
systematic study of gravel nobility, but these are
observations and what | interpret fromthem



Q You woul d expect m nimal novenent at 100 cfs?

A I wouldn't expect novenment that would be so

del eterious that we would | ose gravels, that gravels would
be transported whol esale, no. The gravels may start to turn
over at that point.

MR, DODGE: No further questions. Thank you

MR, DEL PI ERO. Thank you very nuch.

M. Roos-Col lins.

RECROSS- EXAM NATI ON
by MR ROOS- COLLI NS
Q Good nor ni ng, panel

M. Smith, my first line of questions is directed to
you, although ot her panel nenbers are wel conme to answer if
you have anything to add to M. Smith's answers.

Last week M. Birm ngham asked you, M. Smth, about
the statenent in Cal Trout 2 that the Departnment of Fish and
Gane has special expertise in determning the flow regine
necessary to re-establish the historic fisheries in Rush and
Lee Vini ng Creeks.

Do you recall those questions?

MR SMTH A I n general
Q Have you read Cal Trout 27
A It has been some tinme since |l read it inits

entirety, but I have read it, yes.
Q Let me ask you to assunme that Cal Trout 2, on page



198, refers to a declaration of John Turner of the
Departnment of Fish and Gane to the effect that IFIMs are an
appropriate technique for determining the flowregine to re-
establish the historic fishery.

Do you concur that the IFIMin general is an
appropriate technique for determning the flowregine to re-
establish the historic fishery in these creeks?

A The 1 FI M provides a good starting point.

Q Do you agree with the expression better nousetrap?
A Yes.

Q Do you know of a better mousetrap than IFIMto

determne the flow reginme to bring back the historic fishery

in these creeks?

A Not right offhand, no.

Q M. Birm ngham asked you several questions |ast week

about the Departnent's engagenent of consultants to

undertake the | FIMstudies for Rush and Lee Vining Creeks.
Do you recall those questions?

A Agai n, in general

Q VWhat was your responsibility with respect to

supervi sion of those consultants in their undertaking of

t hese studies?

A | devel oped the basic study plan, the request for

proposal , advertising for study proposals fromrespective

contractors, participated in contractor selection,



designed the inplementation of the studies and data
conpilation analysis to a certain degree, and then report
and review eval uati on anal ysi s.
Q Last week | asked you whether the IFIMstudies for
Rush and Lee Vining Creeks are consistent with the
Department of Fish and Gane's gui dance for |FI M studies.
You answered yes.

That is your opinion?
A Yes.
Q Let me turn nowto a |ine of questions which M.
Dodge picked up this nmorning regarding the transects used in
the I FIMstudies for Rush and Lee Vining Creeks. The
transects used in those studies were taken in the existing
channel s; right?
A That's correct.
Q Have you anal yzed whether the IFIMresults are
applicable to the historic channels which exist in Lee
Vi ni ng Creek?
A The work that Aquatic Systens Research did in
eval uating the habitat restoration activity projects on Lee
Vining Creek indicate that the IFIMresults are applicable
to the restored conditions on Lee Vining Creek.
Q Do you have Departnent of Fish and Game Exhibit 54
in front of you?
A VWhich is it? | have spent so many years thinking of



00097

1 these reports as Volune I and Volune Il on specific streans
2 that | lost track of using exhibit nunbers.

3 Yes, | have Lee Vining Creek Vol ume |

4 Q Last week you and | discussed Figure 6 on page 25 of
5 that report.

6 A I recall.

7 Q Let me read you a statenent from page 24: The

8 return of spring flow to the abandoned historical channels in
9 Reach 5 woul d nor affect the weighted usabl e area/

10 streanfl ow rel ati onships in the existing channel

11 That's the final full paragraph on --

12 A Yes.

13 Q In the precedi ng paragraph there is discussion to

14 the effect that resultant decisions likely would be
15 consi stent for the existing and for the historical channels
16 once reoccupi ed.

17 Do you see that discussion?

18 A No.

19 Q The | ast sentence of the precedi ng paragraph

20 A The | ast sentence -- all right.

21 Q So, M. Smith, it is your opinion that at |east for

22 Reach 5 of Lee Vining Creek the fl ow reconmendati ons nmade
23 for the existing channel are applicable as well to the

24 hi stori c channel s once reoccupi ed?

25 A If I may have a nonent to read this very rapidly.



Q Pl ease do
A Could I ask you to rephrase your question, please?
Q M. Smith, is it your opinion that the rel ationship

bet ween wei ght ed usabl e area and flow for the existing
channel of Reach 5 also applies to the historic channel once
reoccupi ed i n Reach 5?

A There is that possibility given the information
presented in Figure 6.
Q Do you have any reason to believe that the weighted

usable area to flow relationship for any part, any reach of
Lee Vining Creek's existing channel would not be equally
applicable to the historic channel s when reoccupi ed through
the restoration progranf
A I amafraid that 1| do not have a good answer for
you, M. Roos-Collins. | can refer you to the | ast
par agraph on page 24, the last sentence where it states:
The return of streanflow to the abandoned channels would
provide a greater variety of habitat than the existing
channel and |ikely would increase the amount of habitat
available for all brown trout |life stages, assum ng
sufficient water is available to be distributed anong the
mul ti pl e channel s.

And | agree with that statenent.
Q M. Smith, let's return then to Figure 6. Figure 6
shows to ne at least that the anplitude in the relationship



bet ween wei ght ed usabl e area and fl ow may change when
hi storic channel s are reopened, but the relationship itself
remai ns nore or |less the sane.

I's that your understanding of Figure 6 as well?

A This Figure 6 applies to the existing channel, the
wor k that was done in the existing channel in Lee Vining
Creek Reach 5. That changed the anplitude of weighted
usabl e area/discharge rel ati onship, but not the actua

rel ati onshi p.

Q So, restoration in Reach 5 of Lee Vining Creek
changed the anplitude but not the relationship of weighted
usable area to flow?

A Yes.

Q Thank you. | nmade that nore difficult, M. Snmith
than it is.

Let me turn nowto a related subject, which is the
flow regine used in the IFIMstudies. Lee Vining Creek
Report Volume |, page 160, the first paragraph states:
These hydraulic conditions represent the streanflow which
woul d occur in lower Lee Vining Creek in the absence of
di versions to the aqueduct, but accounts for SCE hydro-
el ectric generating operations.

I's that your opinion?

A That is ny opinion, yes.
Q So, would it be correct to say that the flow regi ne



used in the Lee Vining Creek IFIMis that inpaired regine
whi ch existed in 1941 before Los Angel es began operations of
the water supply and diversion systenf
A That's my under st andi ng.
Q Let me ask you to turn now to Departnent of Fish and
Gane Exhibit 52, which is Volune | of the Rush Creek IFIM
Report. Page 103, first full paragraph states: The
hi storic base-line hydrol ogy used to devel op projected
habi tat conditions represents the hydrol ogy of [ower Rush
Creek as it enters the study area as influenced by the
operation of three reservoirs in the upper watershed of Rush
Creek by SCE s hydroel ectric power generation. Wile this
hydrol ogy is not representative of pristine uninpaired flows
in lower Rush Creek, it is representative of hydrol ogic
conditions at the tine diversions began by Los Angel es
Department of Water and Power in 1941.

I's that your opinion?
A That is ny opinion, yes.
Q You heard M. Dodge's questions to M. Vorster this
nor ni ng about the rough sinmlarity between the Departnent's
fl ow recommendati ons on the one hand and the nedian flows in
t hese streans on the other?
A Yes.
Q Let me ask you to turn to page 109 of the Rush Creek
| FI M Report, Volume |I. Does Figure 48 conpare nedian fl ow



on the one hand with the Departnment's fl ow recomendati on on
t he other?

A Yes, it conpares the nmedian flows for water years
petitioned to dry, normal and wet hydrol ogic conditions, and
it conpares the nmedian flows for each of those hydrol ogic
years, if you will, with the Departnment's recomendati ons
with the exception that this graphic reflects the 60 cfs
cap.

Q Let's focus on the chart showi ng a normal year
Leavi ng aside the nonths of My through August where peak
flows occurred, would you agree that the Departnent's fl ow
recomendati on roughly tracks nmedi an fl ow?

A Yes.

Q And the Departnment, in turn, is recomendi ng channe
mai nt enance flows that would occur during the nonths that we
omtted fromour prior questions; is that correct?

A Yes. Also for those nonths that you omtted in your
prior questions. |If you increased these flows to reflect
the Departnent's recomendations, you will see that there is
a simlarity in the Departnment's flows and the flows during
t hose nont hs.

Q So, if Figure 8 were anended to include 100 cfs fish
flow for certain nonths and the channel nmaintenance fl ows,
is it your opinion that the Department's overfl ow
recomendati on cl osely tracks the nedian flow that existed
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prior to the beginning of the operation of Los Angel es
wat er supply systen?

A | believe you msspoke. | think you said Figure 8.
This is Figure 48.

Q Excuse ne.

A Yes, in ny opinion, it would nore closely track the
medi an hydrol ogi c conditions for normal water years.

Q Let's turn now to the Lee Vining Creek Report,

Vol urme |, Figure 66 on page 165.

Do you have that figure in front of you?
A Yes, | do.
Q Figure 66 shows nmedian fl ow and the Departnent's
flow recommendation for Lee Vining Creek; is that correct?
A That's correct.
Q Let's shorten this line of questions. Incorporating
the Departnent's channel maintenance flowinto Figure 66, is
it your opinion that the Departnent's overall flow recom
mendati on roughly tracks the nedian flow that existed before
Los Angel es began operation of the water supply systen?
A There is a general tracking for the nonths of My,
June and July. There wouldn't be as nuch fl ow goi ng down
the streans as under the Departnment's reconmendation, as is
denonstrated here by the nedian flow, but there would be a
general tracking of that.

The flows, beginning in August and extendi ng through



April of the followi ng year, would be precisely the nedian
flow, so the natural flow, the flow that reaches the Los
Angel es Department of Water and Power diversion facilities
on Lee Vining Creek woul d becone the Departnent's
reconmended fl ows.

So the tracking would be precise.

Q Thank you. Let ne ask you now about page 108 of the
Rush Creek I FIM Report, Volune |I. The last two sentences on
that page read: It is envisioned that the |IFI Mrecomended

flows and habitat restoration activities would conpl enent
each other. The recommended fl ow regi ne was devel oped to
mai ntain Rush Creek's brown trout habitat and popul ati ons,
and the habitat restoration activities are intended to
est abl i sh equival ent pre-1941 habitats and conditions which
benefited brown trout.

I's that your opinion?

A Yes.

Q Do you hold that opinion as well for Lee Vining
Creek?

A Yes, | do.

Q Let me ask you now about the operation of Southern

California Edison's hydroelectric facilities on Rush and Lee
Vining Creeks. Are you famliar with the Federal Energy
Regul at ory Conmi ssion's October 21, 1993, letter to M. Boyd
G bbons, the Director of the Departnent of Fish and Gane,



regarding SCE's facilities on Lee Vining Creek?

A No, | have not been involved in that process.
Q So, you would also not be famliar with the
Departnent's Decenber 2, 1993, response to the Federal
Ener gy Regul at ory Conmi ssi on?

A That's correct.

If I may revisit your question on the |ast sentence
on page 108, Rush Creek Report, where it says the habitat
restoration activities are intended to re-establish
equi val ent pre-1941 habitats and conditions, | would insert
there not only equivalent, but pre-1941 conditions, so it
woul d be an and/or situation.

Q M. Smith, returning to my question about Southern
California Edison facilities, who in the Departnment of Fish
and Ganme would be familiar with the correspondence to which
| referred?

A | believe Darrell Whng of our Bishop staff may be

t he best person to respond to those questions.

MR ROOCS-COLLINS: Could | have one minute to confer
with Ms. Cahill?

MR DEL PIERO Yes.

MR, ROCS-COLLINS: M. Del Piero, | would request
perm ssion to recall M. Wng for the very limted purpose
of laying the foundation for the two letters to which | just
referred regarding SCE s operations.



MR BIRMNGHAM May | confer with M. Roos-Collins?

MR DEL PIERG  Yes.

MR BIRMNGHAM M. Del Piero, if those letters to
which M. Roos-Collins is referring are on Federal Energy
Regul at ory Conmi ssion |etterhead and Departnent of Fish and
Gane letterhead, | have no objection to their being
identified and admitted if M. Roos-Collins represents that
they are copies he obtained fromthose agencies in the
regul ar course of business.

MR ROCS-COLLINS: | represent | obtained these
copies fromthe Departnent of Fish and Gane.

MR DEL PIERO. Do you wi sh to have them nunbered?

MR ROCS-CCOLLINS: | do. The letter fromthe
Federal Energy Regul atory Conm ssion to M. G bbons dated
October 21 will be the next in order.

MR SMTH It will be 28.

MR ROCS-COLLINS: That's No. 28.

And the Decenber 2, 1993, nenorandum fromthe
Department of Fish and Ganme to M. Shumway woul d be Cal
Trout No. 29.

I thank M. Birm nghamfor his cooperation in the
i ntroduction of these exhibits.

Q M. Smith, on page 170 of the Lee Vining Creek IFIM
Report, Volune I, it states: There nust be better ongoing
coordi nati on between SCE and LADWP operati ons.



I's that your recommendation for Lee Vining Creek?
MR SMTH A That's my reconmendati on, yes.

Q Do you have the sane recomendati on for Rush Creek?
A Yes, | do.
Q Thank you.

My next question is for M. Payne and then Dr.
Kondol f.

Do you have DFG Exhibit 168, your Decenber 12, 1992,
paper on flushing fl ow recommendati ons before you?

DR KONDOLF: A Yes, | do.
Q On page 2 you recommend that flushing flow
recomendat i ons serve objectives which you then specify as
flushing fine sedinments from gravel s nmaintaining | oose
gravel texture, permtting the channel to devel op nore
conpl ex bed topography and produce i nundati on of devel opi ng
fl oodpl ai ns.

I's that correct?
A That's correct.
Q And it is your opinion that the flow recomendati ons
you have made in this paper woul d serve those objectives for
Rush Creek?
A It is my opinion that these recomendati ons are
likely to achieve those objectives, but that it's essential
to nonitor. W don't actually have the sort of information
that can tell you for sure that these particular flows would



acconpl i sh these objectives, so | am proposing a set of

flushing flows and then strongly recomendi ng that we

monitor to see if the objectives are achieved.

Q M. Smith, do you concur that nonitoring should be

done to assess the effects of flushing flows in Rush Creek?
MR SMTH A Yes, | do.

Q Dr. Kondol f, have you prepared a summary of your
flushing fl ow recommendati ons by creek in this proceedi ng?
DR KONDOLF: A | believe M. Smith has a sheet

that summarizes all the flushing flows.

MR SMTH A Yes.

MR, ROCS-COLLINS: |Is the Departnment prepared to
i ntroduce this summary as an exhibit?

M5. CAHILL: | believe so. If M. Smith believes it
is the Departnment's recommendations, we would offer it as
DFG 170.

MR DEL PIERO Is that the right nunber?

MR SMTH: 169.

M5. CAHILL: Let's make it 170. We have sonet hing
el se we may have al ready premarked.

MR, ROCS-CCOLLINS: Q Dr. Kondol f, does DFG Exhi bit
170 accurately summari ze your reconmendations for flushing
flows in the four creeks at issue in this proceedi ng?

MR SMTH A I would like to clarify one thing on
this page. It states water year at the head of one col um



and it should be runoff year.

Q Wth that clarification, Dr. Kondolf, does DFG 170
accurately state your recomrendations for flushing flows in
the four creeks at issue in this proceedi ng?

A | devel oped this page and |I developed it based on
information in the various reports and the report fromDr.
Kondol f.

Q M. Smith, does DFG Exhibit 170 accurately state the
Department of Fish and Gane's recommendati ons for flushing
flows for the four creeks at issue in this proceedi ng?

A Yes.

Q Dr. Kondolf, let's return now to an issue which M.
Bi r M ngham di scussed with you | ast week, nanely, the
recruitnent of gravel into Rush Creek. W began by readi ng
a sentence from pages 4, continuing on to 5 of DFG Exhi bit
168, which is your Decenber 12 paper on flushing flow
reconmendati ons for Rush Creek.

You state: Despite the |ack of base-line data on
channel adjustnent between 1920-1940, geonorphic principles
suggest that channel formin 1940 was largely inherited from
natural flow conditions.

I's that your opinion?

DR KONDOLF: A Yes.

Q Do you have any opini on about the presence of gravel
in Rush Creek bel ow Grant Dam prior to the commencenent of



the operation of Los Angel es’ water supply systenf

A VWll, | amnot aware -- again, Dr. Stine mght be
better able to answer some of this specifically. | amnot
aware of information on exactly what the distribution of
gravel was in the channel in 1940.

However, there were sources of gravel to the channe
downstream of Grant Lake Dam There were a couple of places
where Rush Creek was eroding very steep banks in essentially
a V-shaped valley for nuch of that reach, particularly bel ow
t he dam above the old ditch intake, and even farther
downstream fromthere, and then, again, downstream of
H ghway 395 down to the Narrows essentially, and then
there's another spot right bel ow the Narrows where the
channel was inpinging on the right bank, so all these sites
woul d be sources of gravel to the channel of Rush Creek

directly.
Q Bef ore Los Angel es began the operation of its water
system - -

MR, DEL PIERO.  Your tine has el apsed.

MR ROCS-COLLINS: | would ask for 20 minutes to

conpl ete cross-exam nati on.

MR DEL PIERO We will take that up after |unch.
One-fifteen, |adies and gentl enen.

(Noon recess)



TUESDAY, DECEMBER 14, 1993, 1:15 P.M
--000- -

MR DEL PIERO. Ladies and gentlenen, this hearing
wi |l again cone to order.

M. Roos-Collins, when |last we left you had
requested 20 m nutes additional time. It is granted.
Proceed.

MR, ROCS-CCOLLINS: Q Dr. Kondol f, at the concl usion
of the norning session we were di scussing groundwat er
recruitnment into Rush Creek. You testified | ast week that
Grant Lake Dam bl ocked passage of gravel from upper Rush
Creek; is that correct?

DR KONDOLF: A That's correct.

Q Did that condition exist before Los Angel es began
the operation of its water supply systemin the 1940s?
A Yes, | believe so, based on the size of the natural

G ant Lake. Based on Scott Stine's historical observations
of that, it appears that that |ake would have been sonet hi ng
like 1500 feet in length, that gravel would not have passed
t hrough fromthe upper reaches through the | ake into the
downstream r eaches.

Q Let me ask you now about how the gravel recruitnent
potential in Rush Creek bel ow Grant Lake Dam may have
changed since 1941. Let's begin with Reach 1, the stretch
between A d Gant Dam and the A Ditch diversion.
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A Again, | will convey what | understand of this, and
al so, refer you to Dr. Stine for a nore conplete
under st andi ng of the situation.

But directly bel ow Grant Dam Rush Creek goes through
essentially a V-shaped channel so that when high flows pass
t hrough that channel they woul d have undercut the side
sl opes and induced sl oughi ng of the banks and delivery of
gravel to the channel in that reach

Since that channel is now dry, this obviously is no
| onger happeni ng.

Q So, whatever gravel recruitment potential may exist
in Reach 1, it is not avail able for spawning purposes?

A That's correct.

Q You are famliar with Dr. Stine's opinion as
expressed in Cal Trout 13, Septenber 1992 Report on Rush
Creek, that the natural bed of Reach 1 is conmposed of
cobbl es and gravel s?

A Yes.

Q Let's turn nowto Reach 5, the bottomlands. Let ne
read you a passage fromthis sane exhibit, page 27: Gavels
of the size that were once abundant in Rush Creek bel ow the
Narrows now conpose the bed al ong | ess than 20 percent of

t he channel. The bed of Reach 5 is composed primarily of
materials too large to function as spawni ng sedi nments.

Is it your opinion that the gravel recruitnent



potential of Reach 5 as it is today is less than it was

bef ore Los Angel es commenced the operation of its water
supply systenf?

A Based on Dr. Stine's observation that the channel
formerly inpinged upon a very steep right bank which was
conposed of gravel and was delivering gravel in the 1930s,
for exanmple, and that the channel no | onger follows that
course, then that certainly has been one major decrease in
gravel supply to Reach 5.

Q Do you have an opi nion how rewatering of Reach 1 and
the now dry historic channels in Reach 5 woul d affect gravel
recrui tnment in Rush Creek?

A To the extent that they would cause these banks to
be undercut in Reach 1 and thereby deliver gravel, and
likewise, if the historic channel in Reach 5 that i npinged

upon the right bank, if that were rewatered, | woul d expect
those woul d i ncrease gravel recruitnment to the channel.
Q Thank you

M. Smith, let's return to fish flows. This norning
you and | discussed howthe IFIMresults would apply after
restoration of Lee Vining and Rush Creeks.

Do you recall that discussion?

MR SMTH A Yes.

Q I think I nuddied the water in the course of ny
guestions, so let me attenpt to clarify.



VWhen we di scussed Figure 6 and the Lee Vining Creek
| FI M Report, did you understand ne to assune that a
previously dry channel in Reach 5 of Lee Vining Creek had
been rewatered?
A | believe that was the thrust of your question, yes.
Q It's correct; isn't it, that the restoration
undertaken in Reach 5 consists of devel opi ng pools, not
rewatering a previously dry channel? |Is that correct?
A | believe so, yes.
Q It is your opinion, however, that the flow recom
mendat i on applicable to the existing channel before
restoration is applicable to that sane channel after
restoration?
A Based on the evidence in the report, yes.
Q And it is your understanding that the restoration of
Reach 5 of Lee Vining Creek was intended to nake it nore
i ke the channel which existed before Los Angel es began
di versions in 19417

A That is ny understandi ng.
Q Thank you.
M. Payne, were you present when | introduced Ca

Trout Exhibits 17 through 20 consisting of correspondence by
the Departnment of Fish and Gane, the State Water Resources

Control Board, the U S. Departnment of the Interior and the
Federal Energy Regul atory Conm ssion about E. A's | FI M study



for Cavey River?
MR PAYNE: A No, | was not present at that tinme.

Q Let me show you those exhibits and ask if you are
famliar with thenf

A Yes, | have seen these letters before.

Q M. Payne, you serve as a consultant to ny law firm

the Natural Heritage Institute, in connection with the
Federal Energy Regul atory Conm ssion for the O avey River
project; don't you?

A Yes, | do.

Q And in that capacity, did you undertake an anal ysis
of the IFIM nodel which E. A used in this proceedi ng?

A Yes.

MR ROCS-CCOLLINS: | ask this be marked as next in
order. It is a January 18, 1993, letter from Tom Payne to
the Secretary of the Federal Energy Regul atory Conmm ssi on,
and | believe that's Cal Trout 30.

MR SMTH: That is correct.

MR, ROCS-COLLINS: Q M. Payne, |let ne show you Cal
Trout 30 while | distribute it to counsel.

M. Payne, this is your letter to the Federal Energy
Regul at ory Conmi ssion regarding the fish flows study
undertaken by E. A for the Cavey River project; isn't it?
A Yes, it is.

Q On page 2 of this letter, the first full paragraph,



you state: Qur review found that the hydraulic nodel used
by EE A for the instreamflow study is not the same as the
ori ginal nodel devel oped by the Fish and Wldlife Service.
In 1983 E. A reprogranmed PHABSIM for run on their own
m ni conputer and that is what was actually used on the C avey
River. Internal differences in nodel construction prevent
the E© A nodel fromcalculating results identical to the
Fish and Wldlife Service.

That is your opinion about the |IFI Mnodel used by E.
A. in the Oavey R ver project?
A Yes, it is.
Q Is it your opinion that the nodel used by E A
produces results which are materially different than those
whi ch woul d be produced by a nodel consistent with the Fish
and Wldlife Service protocols in that proceedi ng?

A In certain instances it can be materially different,
yes.
Q And the renmmi nder of Cal Trout 30 describes the

di fferences which you identified in the O avey R ver project
proceedi ngs; is that correct?

A Yes, there are specific exanples of how their nodel
can diverge fromthe official U S. Fish and Wldlife
Servi ce nodel ?

A Now you previously testified that you have not
reviewed E. A's flow study for Rush Creek; is that correct?



A O her than seeing the report, | have not done an
extensive review on it, no.
Q Whul d you recomrend that this Board eval uate that

flow study for Rush Creek very carefully to determ ne
whet her it is consistent with Fish and Wldlife Service and
Department of Fish and Gane gui dance?
A G ven the potential for difference in the cases that
| have identified and in the additional capability of the
nodel s that have been utilized, as | understand in the Rush
Creek instance, then | would recommend that the Board do a
review of that to determine if the results are consi stent
with Fish and Wldlife, yes.

MR, ROCS- COLLINS: Thank you. No further questions.

MR, DEL PI ERO. Thank you very nuch.

M. Birm ngham you have five mnutes.

FURTHER RECROSS- EXAM NATI ON

by MR Bl RM NGHAM

Q Dr. Kondol f, DFG Exhibit 168, Devel opnent of

Fl ushi ng Fl ow Reconmendati ons for Lower Rush Creek Mno
Basin, California, this is a docunent you prepared. It is

dat ed Decenber 12, 1993.

DR KONDOLF: A That's correct.
Q Now this analysis, | believe, that is reported in
Department of Fish and Gane 168 is an anal ysis that you
recomended in the witten testinony submtted in connection



with this proceeding, and that witten testinony is
Department of Fish and Gane Exhibit 11; is that correct?

A | can't say for sure what the exhibit is, but if you
say so, | amsure that is correct.
Q Well, the analysis contained in DFG 168 is an

anal ysis that you recomended be prepared in your witten
testinmony to this proceeding; is that correct?

A That's correct, yes.
Q Specifically in paragraph 15 you stated as foll ows,
and | amreading fromyour witten testinmony: | recomend

that a flood frequency anal ysis be conducted on daily fl ow
records for Rush Creek at damsite (inflowto Gant Lake) to
determine the flows with return period of 1.5 to 2.0 years
(as an annual maxi mrum nmean daily flow).

Was that your testinony?

A | believe so. |If you don't mind, | would like to
get a copy of ny testinony.
Q Certainly. Let me give you the page from which

read. This is paragraph 15 fromyour witten testinony.
Did | accurately read your witten testinony?

A | believe so.

Q Now, the analysis that's contained in DFG 168 is, in

fact, the analysis that you reconmended be prepared in the

first sentence of paragraph 15 of your witten testinony?

A Yes, it is.



If | could add one thing. 1In that sentence
inplied that the anal ysis should be done for conditions with
i npai rment by SCE reservoirs, and when | conpleted ny
report, which is DFG 168, | al so conducted the analysis for
natural conditions as well.
Q Now, you recommended in your witten testinony an
anal ysis of flows that were inpaired by Southern California
Edi son; is that correct?

A That's correct.

Q And the reason you did that is that that is what

exi sted in 19407

A Those are the hydrologic conditions that existed in
1940.

Q Now, when you did the analysis that you recommend in

par agraph 15 of your testinony, you came up with the
proposed flushing flow of 190 cfs; isn't that correct?

A VWhen | averaged the 1.5 two-year flows, that cane up
with 190 cfs.

Q So, in response to ny question, the answer is yes?
A Wl l, no, the average of those two flows, and there

is no reason why one has to take an arithnetic average, but
that is what | did. |If you average the Q1.5 and Q 2, you
get 190, and based on that, | rounded it up to 200 saying
that fromthis flushing flow analysis | would say 200 cfs.
Q The 190 that you arrived at by perform ng the



arithmetic averaging that you testified to, that 190 cfs, in
your opinion, would that flushing flow provide the type of
sedi ment transport which flushing flows are designed to
performas outlined in your testinony?

A Again, | should repeat that we don't have enough

data at this point to specify a flushing flow wi th precision
that will achieve those objectives, but based on the

avail able information, | think 190 cfs or 200 cfs would
probably serve for sedi nent mai ntenance function of a
flushing flow

Q Now, the witten analysis that's contained in DFG
168 proposes a reduction in flowin the descending |linmb of
ten percent; is that correct?

A That's correct, no nore than 10 percent.

Q That is over a 24-hour period?

A Ri ght .

Q Now, have you exam ned the hydrol ogic data for 1993
for Rush Creek?

A | have some of that information, yes.

Q Now, isn't it correct, Dr. Kondolf, that the flows

into Gant Lake Damsite, flows on which you based your
anal ysis, that sonetinmes the daily fluctuation in those
flows in 1993 was as much as 40 percent?

A I would have to see the records to say that.

Q I think I have the records here. Wat | will do, |



would |ike to have this marked next in order

Dr. Kondol f, what | am showi ng you is a graph which
shows, which I will represent to you contains the 1993 daily
hydrograph for Rush Creek Damsite, and | see that you are
conferring with M. Vorster, who may be able to answer this
guestion as well.

From your nenory and your review of the 1993 daily
flow data, does it appear that this graph which would be
LADWP 98, accurately reflects the data?

A If you could show ne the actual nean daily val ues
tabul ated, | could probably tell you quite quickly.

Q Can we take a nonment to get that data, M. Del

Pi ero?

MR DEL PIERO Certainly.

MR BIRM NGHAM  Q I am handi ng you, Dr. Kondol f,
report fromthe LADW Aqueduct Division that has the mean
daily discharges in cubic feet per second for flows at the
dam site and have you seen that docunent before?

A Yes, the one version of this I have goes up through
August, | think, not Septenber and COctober
Q Now, isn't it correct, Dr. Kondolf, that -- well,

first, the pending question is, does LADW 98 accurately

reflect the data on flows at the damsite for 19937

A Well, there are a |lot of data points here. |If you
are asking me to verify that each one plotted on here is

a
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correct, | can't do that. | inagine you are interested in
this one particul ar peak, and it | ooks to be roughly
correct.

MR, HERRERA: Your tinme has expired.

MR, BIRM NGHAM  One nore question?

MR, DEL PIERO. One nore question.

MR, BIRM NGHAM Q Dr. Kondolf, isn't it correct in
July of 1993, there were daily fluctuation flows into G ant
Lake in a descending |inb of approximtely 40 percent?
A Wthout conputing it nyself, it |ooks like there
woul d have been drop of about that magnitude fromJuly 12 to
13, and this peak reflects when Edi son began spilling and
when they stopped spilling.
Bl RM NGHAM  Thank you.
DEL PIERO Thank you very much.
Scoonover, are you next?
SCOONOVER:  Yes.
. BIRMNGHAM | will nmake this data available to
any opposi ng counsel that may have question about it.

MR DEL PIERC M. Dodge

MR DODGE: | thought we were asking question of Dr.
Kondol f ?

MR DEL PIERO. No, only M. Birm ngham Was aski ng
guestions of Dr. Kondol f.

MR DODGE: | got Exhibit 168 the sane tine he did.

2HFID
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MR, DEL PIERO. But you didn't conplain about it
Did you have additional questions?

MR DODGE: | have a couple of additional questions.

MR DEL PIERO. | amsorry, | didn't realize that

Ms. Scoonover, do you mind very much if M. Dodge
goes ahead?

M5. SCOONOVER: No, by all means, go ahead.

MR DEL PIERO. M. Dodge, why don't you go ahead
and ask your five mnutes worth of questions.

Anyone else? It would be nice to know

FURTHER RECROSS- EXAM NATI ON
by MR, DODGE:
Q Dr. Kondolf, you testified that your flushing flows
are based on the control flows; that is, Southern California
Edi son control flows, into Rush Creek as opposed to the
natural flows; correct?

DR. KONDOLF: A Actually, ny flushing flows are
based on both. | originally devel oped ny nunbers based
strictly on the control flows as prepared by Edi son, and
then | also conputed it for the natural conditions, so ny
final flow regi me would account for channel maintenance as
wel | as sedinment maintenance. It is slightly nore than the
Q 2 under the inpaired condition, but considerably |ess than
Q 2 under the uninpaired conditions.

Q Your final recommendations are closely based on the



i npaired conditions; aren't they?

A That's true, yes.

Q Wul d you agree that reasonable experts in your
field could disagree as to whether to use the natural flows
or the inpaired flows as the basis?

A Yes.

Q So, it would be reasonable to use either approach

correct?

A Yes. There would be argunents in favor of either

one.

Q Now, hypot hetically had you used the natural flows

as the basis for your proposed flushing flows, how would

t hat have changed your reconmendati on?

A Vell, if I went strictly with the arithnetic average
of Q1.5 and Q 2 under natural conditions, it would have
been on the order of 450 cfs.

Q For how many days?
A I would have to work on that a little bit as far as
the duration.
Q Whul d the duration be the sane as under your
exi sting recommendati on?
A Probably not. | amnot sure. | would have to | ook
at that. It mght be shorter.
MR, DODGE: That's all | have. Thank you

MR, DEL PI ERO. Thank you very nuch, M. Dodge
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Anyone else on this matter?

Ms. Scoonover. If you would Iike an additional five
m nutes tacked on --

M5. SCOONOVER: M. Dodge shortened ny questions
consi der abl y.

RECROSS- EXAM NATI ON

by M5. SCOONOVER:
Q | have a few questions for you, Dr. Kondolf. |
beli eve you testified that the flushing flows that you
reconmend woul d serve both a sedi ment maintenance function
as well as a channel maintenance function. Can you describe
the distinction?

DR KONDOLF: A The sedi ment nai nt enance woul d
i nvol ve turning the gravels over and flushing fine sedi nents
fromthemto maintain gravel quality, and al so, by turning
them over it should help maintain a | oose texture to the
gravel .

The channel maintenance function on Rush Creek,
think the nost inportant aspects of that are causing a nore
conpl ex bed topography to devel op and to inundate the
fl oodpl ai ns that are now devel opi ng al ong the stream and
al | ow overbank sedinments to deposit on themand to build new
floodpl ains that are adjusted to the current channel
Q You also testified, | believe, that on the
descending linmb you woul d reconmrend ranping rates of no nore



than ten percent fromthe previous day's flows. Can you
describe or explain to nme the significance of the ten
percent on the descending |inb?
A Ten percent is just an approxi mate nunber, but the
significance of limting flushing flows on the descendi ng
linb is to avoid stranding fish.

Anot her point which Dr. Beschta made in his
testinmony that in some years the descending |linmb should be
sl ow enough so that the roots of seedling willows, are able
to grow downward at the same rate as the water table is
declining, and so he reconmended that in sone years the
descending linmb be slow enough to permt that to happen, and
then the other factor is you need the ranping rates sl ow
enough to prevent a sudden drop in water and a positive
hydraulic gradient or steep gradient fromthe banks to the
channel causing sloughing, and it is my opinion, in |ooking
at the record and al so based on the published recommendati on

by HIl, et al., that ten percent is a reasonabl e maxi mum
ranpi ng rate.

Q Ten percent is your maxi numthen?

A Yes, it would certainly be okay to ranp it down nore
slowy.

Q I think it was M. Wng who testified earlier that

ten percent should be a guideline that could be nodified.
Is it your testinony then that ten percent is a



maxi mum or that ten percent is again a nmaxi mum gui del i ne but
could be nodified fromthat?
A I would think if sites were to be nonitored and it
could be determined that no ill effects were to result from
somewhat hi gher ranping rates than those, they should
certainly be considered. |In the absence of that kind of
information, | think it would be prudent to be reasonably
conservative and use the ten percent figure.
Q And the rising linb is treated somewhat differently
in the testinony, | believe?
A Wl l, | have recommended that ten percent be used
for the rising linb as well. But there it is certainly less
inmportant to Iimt the ranping rates, and so a higher rate
could certainly be considered.

MS. SCOONOVER:  Thank you. That's all.

MR, DEL PI ERO. Thank you very nuch.

M. Hasel ton.

RECROSS- EXAM NATI ON

by MR HASELTON:
Q Dr. Kondolf, | have this one-page California
Department of Fish and Gane M ni mum Channel Mai ntenance
Fl ushing Streanfl ows, Mono Lake Basin Streans Flushing Upper
Onens River.

MR HERRERA: That's DFG 170.

MR, HASELTON: Q That's a sunmary that you
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pr epar ed?
DR. KONDOLF: A Gary Smith prepared that.
Q Then, | guess ny questions are of you.

M. Smith, two questions. Under the horizontal
category, upper Onens River, there is a statenent that says:
No specific channel maintenance/fl ushing streanflow
requi renent. ..

My question is, aml to interpret your conment
regardi ng the upper Oamens River that there's no need to ranp
flows out of East Portal ?

MR SMTH A No, that specifically dealt with the
flushing or channel maintenance flow requirenments. | did
not conclude that the ranping requirements on water exported
t hrough the Mono Craters Tunnel into the upper Oaens River -
- that was not intended to be included in this at all.

There should be ranping if water is exported through Mno
Craters Tunnel .

If there is a change in flow of a reasonable
magni t ude, that flow should occur with ranping requirenents.
Q Dr. Kondolf, | think this question is for you. You
are a geonor phol ogi st; correct?

DR. KONDOLF: A That's right.

Q And | am going to probably ask a question that's
been asked three or four different ways, so excuse ne if it
appears to be redundant.



Are you famliar with the upper Ovens River?

A Yes.

Q You are famliar it is a spring-fed river?

A Yes.

Q And that it is different in a geonorphol ogical, and

al so, hydrol ogi cal sense from Rush Creek? Rush Creek is an
eastern snownelt strean?
A Yes.
Q Noting that, in their prediversion condition, which
wat er course would nore likely have a ten percent or |ess
rate of change in flow on a day-to-day basis?
A In other words, which stream woul d probably
experience the nore gradual change in flow under natura
condi tions?
Q Yes.
A I woul d expect that the upper Onens River would
experi ence the nore gradual changes.

MR, HASELTON: Thanks, Doct or

MR, DEL PI ERO. Thank you very nuch.

That's it except for you, M. Frink.

EXAMI NATI ON

by MR FRI NK
Q I just have a single question and | don't believe
it's been answered, although | did miss a portion of the
heari ng.
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1 Has the Departnment of Fish and Gane proposed ranping
2 rates at all for the upper Onens River?

3 MR SMTH A They are not included -- when you say
4 ranpi ng rates, | assune you are tal king about water being

5 exported through the Mono Craters Tunnel to the upper Onens?
6 Q Yes. It's not a concern with flushing flows, it is

7 if there were to be a change in the rate of export of Mno

8 Basin water into the upper Onens River, has the Departnent

9 proposed a ranping rate that should apply in that case?

10 A Not that | am aware of other than nmy statement to

11 M. Haselton a nonment ago that ranping should occur when

12 there is a fl ow change in the flow of water com ng out of

13 Mono Craters Tunnel .
14
15
16
17
18
19
20

And based on the Iimted evidence | have, | would
say sonething in the order of ten percent over the 24-hour
peri od.

Q Has the Departnment done any specific analysis on
ranping in the upper Onvens River?
A No, we haven't. No, | don't believe so. You m ght
want to ask that question of the upper Omens River panel
21 which is comng on next, | believe, just to be sure.
22 MR FRINK | believe that's all the question I
23 have.
24 MR DEL PIERO. Al right. M. Satkowski.

25 EXANI NATI ON



by VR SATKOWEKI
Q Dr. Kondolf, | have a question in regard to your
Exhi bit 168, your Table 1.

In the colum | abeled Alternative Year C asses in
the Wet Category, you recomend two days at 300 cfs with
three days ranping, then ten days at 200 cfs; is that
correct?

DR KONDOLF: A That's correct.

Q Is that ranping rate in this recomendation a ten-
percent per day?

A Yes.

Q Is it possible to go from300 cfs to 200 cfs in
three days with a ten percent ranping rate?

A Basically, there would be three days that woul d be

in between 200 and 300 cfs. You would start at 300 and then
wi nd up at 200 on the fourth or fifth day, depending on how
you defined it. You would go 300, then 270, then it would
be about 243, and then you dropped to about 219 and then
about 200 roughly.

Q Is it your testinony you cannot drop down to 200 cfs
from300 cfs in three days, that you would need nore than

t hree 24-hour periods?
A VWl l, there would be three days in between 300 and
200 in which you had a main daily flow that was | ess than
300 but nore than 200.



Q So, you would need a part of another day in order to
reach your 200 cfs requirenment; is that correct?

A kay. Well, yes, | guess you would reach it on the
fourth day.

Q So, | guess ny question is, is your ten percent

ranping a firmrecomendation or is it a guideline, or do
you propose that we change the three days of ranping to four
days of ramping?

A It still appears to nme that you woul d have three
days that would be in between 300 and 200. There would be
three days with a nmean daily flow in between 300 and 200.

Q Ckay. Well, that's fine.

A | think it is a semantic thing actually.

Q M. Birm ngham asked you about LADWP 98, which is

the draft of the daily hydrograph at Rush Creek, and on this
hydr ograph there seens to be a large, | assune, storm event

in July; is that correct?

A | assunmed that was just snow nelt.

Q | see. Do large stormevents happen often -- | know

that's a vague term but let ne just ask, do they happen on
Rush Creek?
A Let me put that question to Dr. Vorster.

DR. VORSTER A VWhen you say stormevents, do you
mean |i ke a thunderstormon top of a snownelt event that
woul d cause a rapid rise?



Q Let's try that.
A There's several types of stormevents identified in
t hese wat ersheds, and starting with that, yes, you can get a
fairly rapid rise if you have a thunderstormin July on top
of the snow nelt. W have seen rapid rises on Lee Vining
Creek fromjust a rainfall event |ike in Decenber of '64.
Also, | think in Septenber in '82 there was a rapid
rise due to a big storm Mst of our rises are snow nelt
rises.
Q Do you believe it's possible for the Los Angel es
Department of Water and Power to reach the ten percent
ranpi ng requi renent of some of these stormevents or other
types of events that occur? Is it operationally possible to
do that based on your know edge of the systenf

A If the reservoirs on Rush and Lee Vining Creeks were
not spilling, it would obviously be possible because
presumably those reservoirs would be able to capture the
runoff. If they were spilling, it would be a little nore

problematic, in fact, in July of '84 there was a
t hunderstormon top of a snownelt event.

SCE was filling Lee Vining Creek. They raised their
gates all of a sudden and there was a sudden increase, and
don't think they were able to give DW enough warni ng that
t hat was occurring.

Ceneral ly, SCE and DWP do try to conmuni cate when



there's sudden flow changes. To the extent that SCE knows
there is going to be a sudden flow change and DWP is al so aware
of it, they try to respond and coordinate their operations.

Q If the reservoir on Lee Vining Creek was filling,

then, Dr. Kondolf, would you propose that this ten percent
ranpi ng requirenent be a guideline at that monment, if it is

not operationally possible to nmeet the requirenent?

DR. KONDOLF: A No, | certainly wouldn't. Then
certainly nature takes over.

DR. VORSTER A On Lee Vining Creek they don't have
Grant Lake to regulate the storage. On Rush Creek they have
Grant Lake where they have total control over what they want
to release into the Rush return channels.

DR KONDCLF: A Can you repeat your question?
may have mi sunder st ood.

Q | believe ny question was that on Lee Vining Creek
if the reservoir was spilling, would you recommrend that the
ten percent ranping rate be, say, relaxed because in that
event Los Angel es could not control the ampunt of water
runni ng down the creek?

MR SMTH A If you cannot control, | think it
woul d be reasonable to relax the ten percent, but | think
there is a need for close coordination with SCE and the DW
and the facility operators.

Q Wul d the sane be true for Wal ker and Parker Creeks,



if there wasn't any control, | guess, there's a snall
control there, but --
A | amnot intimately famliar with their facilities

on Wl ker Creek and how the water comes out and goes
t hrough, over or around the facilities.

Perhaps M. Vorster would be better suited to
respond to these question.

DR. VORSTER A On Lee Vining Creek, the Departnment
of Water and Power could divert some of these high flows if
it was a desire to try and have sonme control over these
flows that were coming fromthe Edison facilities. There is
sone control.

In other words, it is a question of whether or not
Fish and Gane feels that it is necessary to slowthe rise of
Lee Vining Creek into the | ower Lee Vining Creek channel.
There is sone possibility of some control.

DR KONDOLF: A Since there is less control on Lee
Vining, then | would certainly see relaxing the ten percent
nore there. On Rush Creek, the size of the reservoir
permts a lot nore control.

DR. VORSTER A Qoviously, if Gant is spilling,
you don't have that control.

Q Earlier M. Roos-Collins introduced Cal Trout 28,
which is a letter fromthe Federal Energy Regul atory
Conmmi ssion to the California Departnent of Fish and Gane



00135

dated Cctober 21, 1993.
Do you recall that letter?

MR SMTH A I think that question earlier was
directed to M. Payne.
Q M. Payne, with the help of the rest of the panel,

i f necessary, do you recall that letter?

MR PAYNE: A Fromt he Federal Energy Regul atory
Conmi ssion to whon?
Q To Boyd G bbons, the Director of the California
Department of Fish and Gane, dated October 21, 1993.

MR ROCS-COLLINS: | believe M. Smith m sunderstood
t he questi on.

M5. CAHI LL: | don't think | recognize which letter
he referred to.

MR SMTH A Could I see a copy of that letter?

(After examining the letter) | should respond to

this. The question was directed to ne, | believe, by M.
Roos-Col lins, and he asked if | had seen this letter, and ny
response to himwas, | don't believe | have seen it; and

t hen, he subsequently asked who in the Departnent would have
dealt with it or words to that effect, and | believe M.
Wbng in our Bishop office is nore familiar with this than |
am

Q The reason | asked the question is that on the

second page of this letter there is a discussion of the flow



variation and in the first full paragraph it says: W
believe that, and this is now fromthe Federal Energy
Regul at ory Conmi ssion, we believe that limting flow
fluctuations in Lee Vining Creek bel ow Saddl eback Damto
protect brown and brook trout redds and eggs is warranted,
but your recommendation to limt flow variation to plus or
m nus ten percent of the existing flow from Cctober 15 to
April 1 is beyond the operational control of Southern
California Edi son given the magnitude of natural storm
events and need for periodic energency damrel ease, our
recomendation that flow variation be limted to plus or
m nus ten cubic feet per second fromthe average daily flow
is within Southern California Edison's operational control
limts, and then it goes on.

My question is, if we have, say, the reservoir on
Lee Vining spilling, would you have any preference as to
whet her you would prefer a ten percent ranping rate, if this
is what this paragraph is tal king about, versus going to a
flow rate such as plus or mnus ten cubic feet per second?

That's sort of an open-ended question, | know.

MR SMTH A | would like to respond to your
guestion in part and then | would like to ask M. Vorster to
respond additionally.

| amunfam liar with Southern California Edison's
operational constraints and limts, and then I woul d point



out that this letter refers to SCE Conpany's limts rather
than LADW's limts.

And | stand by ny statenent of a noment ago, that
there is a need for coordi nated nanagenent of the systens,
i ncluding SCE and DW' s control ability of constraints and
options.

And the ten percent ramping rate, as Dr. Kondol f
testified is a good starting point and should be nonitored.
And if the evidence collected |ater on supports allow ng a
greater ranmping rate, then I think we should consider it at
that tine.

Q Just one last question. Have you ever consi dered
going to a constant streanflow rate instead of ranping rates
per day?

A VWhen you say constant, what do you nean?

Q Let me rephrase that. Have you considered for this

heari ng maki ng any sort of reconmendation using a streanfl ow
rate change, for exanple, plus or mnus ten cfs versus going
to a ten percent change of the existing flow?
A Well, to answer your question directly, no. The
reason why is if you have a flowin the stream say, that's
20 cfs and if you change the streanflow by ten cfs, you have
an i nstantaneous change, so to speak, of 50 percent.

On the other hand, if you have 250 or 200 cfs in the
stream and you change it ten cubic feet per second, you are
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changi ng your streanflow | ess than five percent, and the
i npacts of a straight cfs change, if you will, is much
greater at a lower flowthan it is at a higher flow.
MR SATKOABKI :  Thank you.
MR DEL PFIERO M. Smith.
EXAMI NATI ON

by MR SM TH:
Q A couple of brief question, | think first for Dr.
Kondol f.

In earlier testinony, Dr. Beschta nentioned
somet hi ng about a device for transporting sedi ment on Lee
Vi ni ng. Perhaps you were not here when that was discussed.

Have you contenpl ated sonmething like that? He
didn't give any specifics, but would you like to el aborate
on something like that?

DR. KONDOLF: A Was he tal ki ng about sonme sort of
sedi ment pass-through systemto the Lee Vining Creek
di versi on?

Q | believe so.

A Thi s general sort of approach is sonething that is
being utilized in a nunber of alpine rivers in Europe, but
we haven't done it rmuch in North America, but the notion of
trying to all ow sediment to pass through a reservoir,

think that Dr. Beschta may have been tal ki ng about sone sort
of bypass that woul dn't actually go through the pond but



sinmply route it around the end.
Is that right?

Q He didn't really elaborate. | just wondered if you
had an i ndependent opi ni on yoursel f.
A Well, comng up with a way to nmanage the Lee Vining

Creek diversion pond so that one coul d pass sedinents
through it at high flow, I think that would be a good idea
and it may be small enough that if the existing sluice gates
or some enl arged sluice gates could be opened during the
flood, then the pond would sinply act like the river and
pass sedi ment on through

Usual Iy you get into problens with sluicing
sediments fromreservoirs when the sedinents are allowed to
collect during the high flows and then at |ow flows the
gates are opened and the fine sedinment is rel eased
downstream but to the extent that we can nake reservoirs
act nore like the natural river, the better | think it is,
so | don't know the details of what Dr. Beschta was
proposing, and I can't even recall if | nmade any genera

recomendations to look into this sort of strategy in our
Lee Vining Report, but I think it would be a good idea.
Unfortunately, | don't have the specific
reconmendati ons.
You coul d certainly nodel sedinment transport through
the reservoir with different sorts of gates.



Q One other question. | think it would be for any of
you.

W have heard varyi ng degrees of testinony on
restoration, noving cobbles and noving gravels and such as
that. Do any of you have strong feelings about the actua
nmovenent, perhaps w th nmachi nery, of sedinents, of cobbles,
of gravels around? Do you think the Board shoul d reconmend
a great deal of that, very little of that, where practica
with just manual crews?

Any one of you could address that.

DR LI: A | have got a few notions on that, Dr.
Smith. It depends -- on the one hand, there have been
argunents made that since sheep have been taken off the
streans and that water is flowing, that the streans will be
able to heal thenselves. | think the assunption that is
mssing in that case is that at some point prior to the
streanms recovering their banks to be stable enough to resist
their high flow, you are going to get uncontrolled flows.

In that case, | suspect what will happen is any
progress toward recovery of the bank systemw ||l have been
del ayed somewhat dependi ng on the | ocal damage it sustains.

So that it becones a question of if it is inportant
to maintain constant progress toward a recovery of the
systens, then | think sone |evel of restoration needs to
occur, and those specifically in the realmof bank integrity



woul d be ny enphasi s.

In terms of other rates of recovery, certainly the
fl ow schedul e that Fish and Gane has been recommendi ng will
al l ow | onger durations of noderate level flows for the
streans, in essence, to be able to create habitat even in
t he absence of higher flows.

It's ny personal preference that whatever restora-
tion activities occur be done so as to mimc natural changes
as much as possi bl e.

I tend not to be a big fan of engi neering sol utions.

MR SMTH M. Smith, were you al so asking shoul d
any active restoration work be acconplished by hand or by
heavy equi prent? Was that part of your question?

Q It was a question for all of those aspects. How do
you personally feel, how do you professionally feel about
that kind of restoration.

DR SMTH A Fromthe Departnent's perspective, |
think there are opportunities for hand-1abor restoration
treatnments, if you will, as well as heavy equi prent
restoration. W encourage natural restoration and support
natural restoration of the system but we think there is
need for active intervention al so.

VWhet her intervention is acconplished by hand crews
or heavy equi pnent, | think each treatnent should be
consi dered on a day-by-day basis. Mst certainly, we want
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to mnimze any inpacts that m ght occur fromthe use of
crews or heavy equi pnent.

MR SM TH  Thank you.
MR, DEL PI ERO. Thank you very nuch.
M. Herrera.
MR, HERRERA: | have no questi ons.
MR DEL PIERG M. Canaday.
EXAMI NATI ON
by VR CANADAY:
Q M. Smith, following up on Dr. Smith's questions, in

your earlier testinony you were asked questi ons about what
beyond the Fish and Gane fl ow recomendati ons are necessary
to restore the conditions for the benefit of the fishery,
and you said that the DFG reconmendations are a good start.

VWhat did you nean by a good start?

MR SMTH A By a good start, | believe the
Departnent's streanfl ows along with the channel maintenance
flows will provide sone of the dynanm cs needed for that
systemto begin natural restoration.

I think there are other activities, if you will,
that need to be acconplished. For exanple, | believe the
abandoned channel s need to be exam ned and where possible we
need to restore and rewater abandoned channel s.

Q Both streans?
A Each stream Wth respect to Rush Creek downstream



of Gant Dam | believe there's an opportunity and a need to

rewater that currently dry section. | think the streans
need to have sufficient water quality, water tenperature,
water volune, if you will, depth, velocity, features of that
type to nove towards restoration of pre-1941 conditions.

Q But still part of this particular equation of good
start is time; isn't it?

A Most definitely.

Q So that you are not for the Departnent advocating a

position of trying to achi eve sonme sort of restoration
overni ght. You acknow edge this is going to take tine?

A Ch, | think that time is a major requirenent in the
restoration of these streans as well as the hydraulics and
the other features.

Q Just to make sure that | understand the Departnent's
position, M. Smth, is that the nmanagenent preference is
for adult trout and particularly brown trout in Lee Vining
Creek and Rush Creek; is that correct?

A That is correct.

Q You have been asked questions about preference
curves, the Smith and Aceituno curves?

A Correct.

Q Wul d you agree with ne that the Smth and Aceituno

curves are what we would call a conposite generated
preference curve for many different streans in the Eastern



Sierra?

A Yes. M. Aceituno and | |ooked at 18 different
streanms in the Eastern Sierra and the purpose of this study
was to develop, as you said, a conposite data set or habitat
criteria set applicable for streans in the Eastern Sierra.

Q Dr. Li, have you ever collected preference criteria?
DR LI: A Yes, | have.
Q | have a hypothetical for you. Wuld you as a

prof essi onal collecting preference data to generate
preference curves, would you sanple that data or sanple the
fish preference at only one flow and a particularly |ow

fl ow?

A No. You tend to get a result that favors your

wei ght ed usabl e area bei ng peaked at that flow

Q And are there any other biases that you create?

A There would be a tendency to. |If one isn't careful

one can oversanple in different kinds of habitats. You have
to be very careful that you don't change your |evel of
effort to create bias within that to favor pools or runs
over riffles, or vice versa.

Q And under this hypothetical question, if you were to
be asked if you had a choice of a conposite type preference
curve or preference curve that was selected under a linmted
flow regi me, and you were asked to design a study, which one
woul d you choose?



A If | had to sanmple under limted conditions, | would
probably favor the conposite sinply because they are nore
robust and would reflect a wi der range of hydraulic

condi tions.

Q M. Christophel, would you agree or disagree with
t hat ?

MR, CHRI STOPHEL: A | would agree with that.
Q M. Payne?

MR PAYNE: A Yes, in general, | would agree with
that. | would want to | ook carefully at the study designs
of the two respective sets of criteria.

Q As wel | ?

A Yes.

Q M. Smith, you have tal ked about things that you
would I'ike fromthe Departnent's perspective to see done and
you nentioned a rewatering of, | believe, upper Rush Creek
fromthe existing Gant Damto the return channel; is that
correct?

MR SMTH A Yes.

Q Have t hose reconmendati ons been specifically
provided to the State Water Board?

A | don't believe we have made specific
recomendations in witing.

Q Are you going to rely then in part on the planning

teamthat's been devel opi ng reconmendati ons for Rush and Lee
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Vi ni ng Creeks?
A In part.

MR, CANADAY: That's all | have.

MR, DEL PI ERO. Thank you very nuch.

MR SMTH (Wtness) M. Del Piero, M. Vorster
wanted to respond to M. Satkowski's question directed to ne
earlier, and he has not yet had an opportunity.

Wuld it be okay if he responded at this point?

VMR DEL PIERO  Sure.

DR. VORSTER A I just wanted to clarify on this 10
percent change that | know having worked with the Depart nment
of Water and Power and Southern California Edison on
devel oping ranmping criteria for the restorati on program we
were using at the tinme 25 percent change. There was
flexibility.

W recogni ze we have to be flexible within the
constraints of the release facilities when we are ranping
froma really low flow up to a noderate fl ow

For exanple, if you are going from20 cfs and you
get a 10 percent change, you would only be up to 22 cfs.

The val ve changes may not be that precise, so we work within
that and all ow perhaps up to a 25 cfs change.

The 10 percent change Dr. Kondolf was tal ki ng about
focused on the ranmping you would |like to see on the high
flow, especially on the recession |inb.



The ranping criteria fromlow flows up to stil
fairly lowflows are a different matter. | know worKking
with SCE and DWP and Fish and Gane, | think there's a | ot of
flexibility recognized given the valve constraints.

MR, SATKOWSKI: M. Del Piero, | have one point or
question |I did forget to ask of Dr. Kondolf.

MR DEL PIERO  Ckay.

EXAMI NATI ON

by MR SATKOASKI
Q | guess M. Smith can answer this, too. This is in
regard to the runoff year definitions.

The ot her day | asked about those definitions. It

appears, Dr. Kondolf, that you are now proposing for Rush
Creek that we, that the Board, go with five different type
classifications; is that correct?

DR. KONDOLF: A | am proposing two alternatives,
one of which would be five different year classes; yes, that
is correct.

Q Two alternatives?

A I"msorry, | mssed that. One alternative is ny
original year classes which broke the years up into thirds,
but since that doesn't fit well into the existing definition

of wet, dry and normal, which are based on 20 percentiles, |
proposed this alternative which does fit into that.
Q Is Fish and Gane recommending -- | believe this



woul d be a question for M. Smith -- recommendi ng that the
Board devel op year-type criteria for each specific streamor
for the Mono Basin as a whol e using maybe the major streans
Wthin the Mono Basin?

MR SMTH A Each stream shoul d be consi dered
i ndependently with respect to water year type.

MR SATKOABKI :  Thank you.

MR, DEL PI ERO. Thank you very nuch. That's it,
gent | enmen.

M. Dodge.

MR DODGE: If this panel is finished, | had a
procedural matter.

MR, DEL PIERO  This panel is finished.

MR DODGE: | would normally call Dr. Stine on tufa
probably around Thursday norning, and Ms. Scoonover has
suggested that he be paneled with the ranger, David Carl e,
to which I have no objection. | amnot supporting it, but I
have no obj ecti on.

And | just think we ought to resolve that because |
understand M. Carle is in the Eastern Sierra and needs to
make travel plans.

MR DEL PIERO | understand. How many people woul d
be on that particul ar panel ?

M5. SCOONOVER: Two; Dr. Stine and Ranger Carle.

MR DEL PIERO. M. Birm ngham do you want to



reiterate your objection as of this norning so | can rule on
it?

MR BIRMNGHAM Well, if what State Lands is asking
is to present its case out of order, then they should
petition the Board to do that and the Board can rule on it.

The only objection that | raised this norning was
today is the first day we have had notice of this request
and it puts us at a di sadvantage in preparing cross-
exam nation that we anticipated doi ng next week.

MR DEL PIERO. | amgoing to rule -- yes, sir.

MR, ROCS-COLLINS: M. Del Piero, | request we
di scuss this specific proposal on the nerits in the context
of the broader context of the scheduling.

MR DEL PIERO. W are going to discuss at |east for
the nonent the broader issue also.

MR BIRMNGHAM We think, M. Del Piero -- may |
take a monent and talk with nmy opposing counsel about the
br oader issue and maybe this would be a good tine to take a
recess while the next panel sets up.

MR DEL PIERC W can do that. You need to be

awar e, however, that Board considerations fall into this
also. | ampointing that out before we take a break.
MR DODGE: | didn't hear that.

MR DEL PIERO W are going to take a break for ten
m nut es.
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M. Birm ngham has this burning i ssue he wants to
di scuss.

MR, DODGE: You nentioned sonething about what the
Board was doing. | didn't hear that.

MR DEL PIERG The Board's considerations in terns
of bal ancing the hearing schedule, and | point that out just
so everyone understands that this is not a vacuum

W will be in recess for ten mnutes.

(Recess)
MR DEL PIERO. W are back in session, |adies and
gent | enmen.

VWere are we?

MR BIRMNGHAM M. Del Piero, | guess | amthe
desi gnat ed spokesperson, but during the recess counsel for
all of the parties that are present today got together, and
we di scussed at sone | ength some concerns that | think are
shared by all of us, and we recognize that there are
institutional reasons for the State Board to want to
conclude this hearing as quickly as it can

But fromthe perspective of the Departnment of Water
and Power and | think fromthe perspective of the other
parties that are involved, this is a case which invol ves
very significant conplex issues, and conducting the hearing
so that we are going late into the evening every night to
try and finish the case before Christmas i s sonething that



is very difficult and probably is not going to acconplish
t he goal

| think that there is a consensus that if we were to
wor k every day between now and Christmas for |ong periods,
we woul d not finish the case. There is a feeling anong, |
bel i eve, counsel for the parties that it's unlikely that we
will finish all of the cases in chief of all the parties by
Christmas, and when we consider the potential rebuttal, it
is extremely unlikely that the case will be finished before
Christmas or even the New Year.

Now, Ms. Scoonover has nade what under any ot her
ci rcunst ances woul d be a very reasonabl e request, and that
is that she be allowed to present Ranger Carle out of order

My only objection is based on the fact that between
now and the tinme she proposes to call Ranger Carle, if | am
going to sleep, there is not very many hours for ne to
review his testinmony and prepare cross-exani nation

VWhat we would like to propose as a group is that we
continue to nove along as quickly as we can conducting the
hearing fromearly in the norning until early evening, but
take a reasonabl e evening recess so that we can prepare, and
t hen conduct the hearings through the 22nd, and then all ow
peopl e who have pl anned vacations to take their vacations
during the week between Christnmas and New Year's, and then
resume with the hearing at the begi nning of the year and



nove as expeditiously as we can to conclude it so that the
Board can then | ook to other very inportant issues that are
going to confront the Board in the near future.

But our case is being affected by the pace that has
been set and the hours that we are attenpting to keep.
Parties are conbi ning witnesses on different subjects. It
[imts our ability to cross-exan ne them

And the Hearing O ficer has shown us great |eniency
in extending the time period and we appreciate that, but it
does present a problemand |I hope that you can understand
t hat .

So, that's our proposal and | do think that we all
feel the sane way and we have discussed it with the staff,
and we know staff doesn't control anything around here, M.
Frink points that out to us frequently, but it is sonething
that | amnot sure how staff feels about it, but it is a
concern for us not only in terns of our own confort and
wel | -being, but for the Departnent of Water and Power and
the presentation of its case.

M5. SCOONOVER: M. Del Piero, ny concern is simlar
but on a little different vein. Aside fromthe fact that I
have personal holiday plans, as you are well aware, ny
concern is as a representative of two of the smaller parties
in the hearing, that the smaller parties be afforded an
opportunity to present their cases and to do it in an



orderly fashion.

I think it is going to be difficult for anyone and
the Forest Service is already on record as pointing this out
to be able to marshal their w tnesses between the Christnas
and New Year holidays, and to present their cases orderly in
the way they would normally wish to do, so on behal f of one
of the representatives of a couple of the snaller parties,
we woul d sinply request an opportunity to present our case
orderly and conbining themin panels with others, if that
wor ks out, but with some idea of what the schedule is going
to be over the next two weeks to plan for and make travel
arrangenents and to all ow others adequate time to prepare
for our wtnesses.

MR DEL PIERO M. Dodge

MR, DODGE: We support some of what M. Birm ngham

said. | think that there is sonmething to the idea that if
you go late into the night it is very hard to prepare for
t he next day, and indeed, | personally have sone doubts as
to, assuming that -- and as | do, the w tnesses have

something to say that is inportant, then |I am concerned
about the efficacy of going night after night |ate.

That is not to say we shouldn't do it occasionally.

I am al so concerned, and this is nostly based on
runor, but | understand that the Departnent of Water and
Power has a substantial rebuttal case, and if that's so, and



if the Board is going to offer the same deference to a
rebuttal case that it has to a case in chief, then
realistically this is not going to be done by the end of
1993.

So, | mean, that's a concern and | guess the
question is, if that's so, why are we going at this pace?

One point where | don't agree with M. Birm nghamis
that | believe that we ought to nake an effort to work
bet ween Christrmas and New Year's, assum ng that witnesses
can be available, | think that the attorneys ought to be
avail able, and if that were necessary to finish everyone's
case in chief, then | would certainly support that.

One thing that cones to mind, although M.
Bi rm ngham did not state it directly, one solution that
comes to mnd is totry to get everyone's case in chief into
evi dence and then take a fairly substantial break.

MR ROCS-COLLINS: M. Del Piero, let me begin by
t hanki ng M. Birm ngham for having the courage to present
our joint position regarding these schedules for this
heari ng.

I amlike M. Dodge, | believe that it was al nost
entirely accurate and it is a summary of our joint position.

Let me add my personal circunstances which |
previously apprised you of. As of the 22nd, | will be away
from California on Christnmas vacation.



MR, DEL PI ERO  Wen do you return?

MR ROCS-COLLINS: On the 29th. Ms. Koehler wll
al so be absent starting the 21st, although she is willing to
change her plan and depart on the 22nd, if Cal Trout nust
present sone part of its case on the 21st.

Short of changi ng our holiday plans, which take both
Ms. Koehler and me away from California fromthe 22nd
through the 29th, we will not be present for the week after
Christmas or the 22nd.

MR DEL PIERO. Are your witnesses available prior
to the 22nd?

MR ROCS-COLLINS: | have checked with nost of them
and nost of themare avail able this week.

MR DEL PIERO O by Wednesday of next week?

MR ROCS- COLLINS: O Monday or Tuesday of next
week. Having pled ny personal case, let nme nake a
substanti ve recomendation to you respectfully for the
conti nuance of this hearing.

I would recommend, as | have on several occasions,
that this Board nodify its procedures so as to expedite the
concl usi on of this hearing.

I would specifically recommend that you all ow an
extension of the 20 m nutes granted to any person on Cross-
exam nation, not on the general show ng which we have all
made since this hearing began, but instead, on the basis of



a very specific showing that some matter which is inportant
to the Board deserves further attention fromthat attorney.
Absent such a specific showi ng, no extension would be

grant ed.

That procedure woul d enforce discipline on all of
us, including nme that we have hoped for but not, in fact,
achieved so far in this hearing.

| also would recommend that you specify before the
rebuttal testinony begins what issues are of greatest
concern to the Board. Cearly, that would focus our
testinmony consi derably.

Thirdly, | would recomend that you set very firm
l[imts on the presentation of rebuttal testinony, both in
terns of the issues | just discussed and in ternms of tine so
that we can conclude the rebuttal testinmony in a nore
expedi ted way than we did our cases in chief.

Thank you.

MR, DEL PI ERO. Thank you very nuch.

Ms. Cahill.

M5. CAHI LL: On this subject or with the panel ?

MR DEL PIERO On this subject.

M. CAHILL: | have nothing to add to what has been
sai d.

MR DEL PIERO M. Thonas

MR THOVAS: | think we will pass, having the | ast
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panel in front of you.

MR DEL PIERO M. Dodge.

MR DODGE: It seens to nme quite unfair, and
particularly unfair to Los Angeles to change the rules on 20
mnutes at this point on a extension of tinme on a | ot of
i ssues, and candidly, they are facing several parties, and I
don't think that's fair.

MR, DEL PIERO. M. Birm ngham

MR BIRMNGHAM In response to what M. Dodge said
about our position, the Departnent of Water and Power
certainly is willing to work during the week between
Christmas and New Year's. | personally have no pl ans.

M. Pollak has no plans and our w tnesses --

MR DEL PIERG That's not what he said to ne.

MR, POLLAK: M. Del Piero, | have no plans as of a
m nute ago (Il aughter).

MR, DEL PI ERO. Changed your mnd, okay. | am
wr ong.

MR BIRM NGHAM The Forest Service, | did see a
letter fromthe Forest Service and it outlined the problem
its witnesses have, and | know the holiday is a period when
many many peopl e make arrangenments to travel and being with
their famlies, and fortunately, nmy famly is very close and
so it doesn't require tine to be with themduring that
peri od, but ny suggestion was not for our personal benefit



or the benefit of the Departnent because we are willing to
proceed during that week, but | know there are many people
whose plans are different.

And given that the Board isn't going to be able to
make a decision in this case until the final Environnental
| mpact Report is certified, which is sone nonths down the
road, in ternms of this case, and | recognize that there are
many ot her issues confronting the State Board that are of
great inportance to the State, but in terns of this case,
there isn'"t a need to finish it imediately.

MR DEL PIERO. Ms. Scoonover.

M5. SCOONOVER: One nore quick conment. | have
spoken to the Great Basin Air Pollution Control District,
and Air Resources Board, and a few others of the parties who
are not represented today, and they all have checked with
their witnesses and are having difficulties assuring that
wi tnesses will be present the week between Christmas and New
Year's. They were all under the inpression since they have
not seen the notice yet, that it was not going to happen.

I think sone of themwould be surprised to hear M.
Dodge and M. Birm nghamwll be here, and | think since it
is now down to the | ower end of the food chain, we are all
to be presenting our cases now, and those parties may be
seriously affected in their ability to present their case.

MR, ROOS-COLLINS: M. Del Piero, M. Dodge does



have a fine nose for fairness. |If ny proposal regarding
[imting cross-exam nation mght in any way be perceived as
unfair to Los Angeles, then I recomend that you apply that
to the rebuttal case only.

MR DEL PIEROC |s everybody done?

Well, | amgoing to tell you what ny inclination is.
I have got to talk to my Board nmenbers. | will tell you
what ny inclinationis and I will tell you what | am going
to propose to them and that doesn't necessarily mean they
are going to buy it, but I will tell you what | propose

W& have six days after today before we break before
Christmas for the holiday, Wdnesday, Thursday, Friday of
this week; Mnday, Tuesday and Wednesday of next week; am |
correct, six days?

Fi sh and Ganme i s done today.

M. Dodge, how nmany days do you anticipate putting
on your case?

I need to point out for the record that, albeit M.
Bi r M ngham has been concerned about the |ateness of the hour
of the hearings, the fact of the nmatter is we have only gone
past seven o'clock, | think, one night, so inasnmuch as this
has been going on for two nonths --

MR BIRMNGHAM It's two or three nights, M. Del
Pi ero.

MR DEL PIERO. | think we only went past ten
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o' clock --

MR DODGE: Well, you know, with all the nornal
caveats, and I wish M. Flinn were here -- we have vari ous
wi t nesses who have been designated politicians or whatever,

and | hope you have read that stuff, and I amcalling --

MR DEL PIERO | always read the comments of
politicians.
MR DODGE: | amcalling M. Flinn to see how many

of those people are going to show up, but basically, our
case --

MR DEL PIERO That doesn't necessitate a response.

MR BIRM NGHAM There is a serious procedural issue
that's raised with respect to the proposed testi nony of the
Conmi ssi oner of the Bureau of Reclamation, M. Beard, and
Congressman George M Il er, neither of whomsubmtted witten
testi nmony.

And so, although I would |l ove the opportunity to
cross-examine M. Beard and M. Mller, | don't know that
t hey have any testinony to subnmit.

MR DODGE: | amjust trying to respond. |If the
case goes as | want it to go, | amtrying to respond as to
how long it is going to take and if M. Birm ngham can
shortcut it, it won't take as |ong.

We are going to have M. Vorster whose testinony,
dependi ng on the cross-exam nation, | would estimate at hal f
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a day. | believe that we are going to have -- it is one or
two panels of econonmists -- two panels, water supply and
econom sts, two panels | amtold.

We have Dr. Stine, who I believe is going to be
conbi ned with Ranger Carle on tufa. | would expect that to
take half a day or a little nore.

We have Tom s panel, as you know, which | would
expect to take two-thirds of a day.

And then finally, we in Cal Trout in sone way that I
amnot totally aware of, will present a panel of the
pl anni ng team f ol ks, Wody Tri hey, Jean Bal drige and Carl
Mesi ck, and | would expect that to be a day.

And then, Scott Stine has very brief testinony on
visual matters and | think -- don't hold ne to it, but I
think that's the sum and substance of our testinony except
for the political sorts.

MR, DEL PIERO. Ms. Scoonover, do you have ot her
Wi t nesses?

M5. SCOONOVER: For the State Lands, just the two
Wi t nesses.

MR DEL PIERO M. Roos-Collins.

MR, ROOS-COLLINS: W anticipate that our remaining
witnesses will all testify during the Mono Lake Conmittee's
case in chief.

MR DEL PIERO. | pointed out we have six days. |



al so pointed out regularly throughout the best part of the
last two weeks to everyone to anticipate going into the
evenings this week and through the | ast day before
Chri st nas.

If we can get done with the direct testinmony for al
parties by the 22nd, it seens to ne that it would
appropriate to take a break

I will ask the Board nenbers whether or not they are
willing to do that. It strikes ne that if we are to do that
and we take a break between Christnmas and New Year's, it
m ght be appropriate to take a two-week break so that we
woul d begin again the second week of January, and if we are
to begin the second week of January in terns of rebuttal
M. Roos-Collins, great minds nove in the sane direction
because | had anticipated placing a limt on petitions for
extension of time during the rebuttal phase of this hearing.

At this point intime, | aminclined to indicate to
you that obviously this is all subject to approval by ny
col | eagues, and that extensions will be granted only for a
very specific showi ng of good cause as to why that extension
i S necessary.

Now, again, this is only as to the rebuttal portion
of the case and won't apply during the bal ance of the direct
testi nmony.

That is not to say | amnot going to grant it, but



M. Birm nghams well worn justification for extensions that
has been used frequently and liberally by all of you isn't
necessarily going to cut it during the rebuttal phase.

And | amgoing to talk to the Board nenbers, it
probably wont' be today, but I will try to do it tonorrow
nmorning and at the |latest by tonorrow afternoon and see
whet her or not they are willing to buy into that.

| anticipate that if we do this, we will be
successful, and I amwilling to nake this representation to
nmy Board nmenbers so that everyone understands in this room
that we will be successful in conpleting the rebuttal phase
of this process within ten working days after we begin again
in January, which neans we will be done the third week in
January, the third week, the last Friday.

I f anybody has any heartburn with that, before I go
and talk to the nmenbers of the Board, | want to hear about
it.

M. Birm ngham

MR BIRMNGHAM | have no heartburn with what you
have said, but --

MR DEL PIERG Does that sound reasonabl e?

MR, BIRM NGHAM The reason that | stood up was
after the Mono Lake/ National Audubon Society and Cal Trout
conclude their case, Ms. Scoonover woul d present the case on
behal f of her clients, or will have done so before probably



next Tuesday, but it sounds as if M. Dodge's case probably
woul d take at |east until next Monday. W would then have
four or five additional parties to present their cases in
pretty short order.

MR DEL PIERG  VWich four or five?

MR BIRMNGHAM Geat Basin Unified Air Pollution
Control District, California Air Resources Board, EPA has
presented their case, the State Regional Water Quality
Control Board -- they have not presented any evidence.

MR DEL PIERO. | don't think they are going to make
a presentation.

MR BIRM NGHAM And we have the Sierra Cub. W
al so have M. Haselton and associ ates on behal f of M.
Arcul ari us.

MR, HASELTON: W have only M. Arcul ari us.

MR BIRMNGHAM The U. S. Fish and Wldlife Service
has to present its case, and the Forest Service.

M5. SCOONOVER: Metropolitan Water District.

MR DEL PIERO M. Qinn is not going to be
avail able. 1've already discussed this with M. Stubchaer,
so | can give you relative certainty that we are going to
take care of M. Quinn probably through a deposition
sonetine after the first of the year.

MR BIRM NGHAM  So, actually, it is in excess of
five additional parties that would have to present their
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cases in two days, and | wonder about the ability to
conpl ete the presentation of that evidence within that two-
day peri od.

MR, DODGE: | have a general recollection that the
Forest Service had a sl ough of people.

MR BIRMNGHAM It has a nunber of witnesses.

MR, DEL PIERO. One panel.

MR, CANADAY: The Forest Service has two w tnesses.
They would be willing to panel if there was a tufa panel.

Dennis Martin, who is the Forest Supervisor, all he
needs is notice is nmy understanding. He is on the east
si de.

The one witness | do know whose availability is in
qguestion is Luci MKee.

MR DEL PIERO Is she here?

MR, CANADAY: No, she is back east.

MR DEL PIERO And she is one that is not available
between Christmas and --

M5. SCOONOVER:  That is my understandi ng.

MR DEL PIERG Is she available this week?

MR CANADAY: | am not sure.
M5. MANDELBAUM | believe she is already out of
town, | have been told.

MR FRINKC M. Del Piero, in order that our record
is conplete and M. G bbons is confident | relayed his



communi cation, we have received a letter fromthe Forest
Service's attorney advising us that in the absence of being
notified of additional hearing dates until relatively
recently, that he does not believe, and that may have
changed in the case of individual w tnesses, but his letter
stated that nost or all of their wi tnesses would be
unavai l abl e through the end of the year

| don't have the letter in front of ne, but that was
the gist of it.

I know Jimhas tal ked to sonme of the w tnesses and
they as individuals have indicated they would be avail abl e,
but I did want to get on the record M. G bbons' letter

MR DEL PIERO. | appreciate that. | appreciate the
fact he has not been here so he hasn't had the opportunity
of hearing the announcenent that we were going to have
addi ti onal days.

MR DODGE: | just had a question. M. Canaday
mentioned tufa witnesses. Are you suggesting that this
person join the panel ?

MR, CANADAY: | amnotifying you of their
availability to participate.

MR, DODGE: Do you know who this person is?

MR, CANADAY: Nancy Upham and their | andscape
architect individual who intends to testify on tufa issues
for the Forest Service.



MR BIRM NGHAM Ms. Uphamwas not listed as a
wi tness of the Forest Service on visual and recreational
i ssues. The proposed subject of her testinony was policy
and the Managenent Pl an.

MR, CANADAY: But that goes to the tufa issue of
| ake | evel s and inpacting the visual resources under which
the scenic area i s nanaged.

MR DODGE: | don't have any objection to their
joining the panel if soneone can find nme a copy of their
testi nmony.

M5. SCOONOVER: | have some concern in that this

panel is |leaning nore and nore towards tufa only, and the

Department of Parks and Recreation and the State Lands

Conmi ssion have interests nuch broader then tufa issues.
MR DEL PIERG Don't be concerned lest that is

sonmehow going to focus everyone's attention on tufa because

it isnot. | recognize there are other issues involved.

You articulated your concern. It is not a concern for ne.

It won't be a concern for the Board. W can take care of

that during the course of the testinony.

need to notify M. G psnhan.

FRI NK:  About what ?

DEL PIERO  About having his w tnesses here.

FRI NK:  Next week?

DEL Pl ERO.  Yes.

SRR



M5. SCOONOVER: He is planning on being here
starting Thursday norning.

MR. DODGE: He has a tufa witness. | amjust taking
M. Canaday's word for it.

Can we encourage that person to be here?

MR DEL PIERO M. Canaday, will you notify them --

MR CANADAY: What day?

MR DODGE: We don't have a ruling yet. What we are
trying to do is Thursday norning.

MR DEL PIERO. | anticipate that.

| amsorry, M. Birm ngham coffee and no-doze work
effectively for some, ny sterling personality may be enough
to keep us all the way; if not, ny apologies, but it is not
that I haven't stated it frequently enough over the course
of the last two or three weeks that we were going into the
night this week and next week in order to try and at |east
get the direct testinony portion of this done within the
time line that the Board laid out originally, and I would
point out it has been the representation of both the
Governor of the State of California and the Mayor of the
City of Los Angeles -- both of those gentlenen indicated
that the Board was going to have the hearing done on this
matter by the end of this year to the assenbl ed nedia for
the I argest nmetropolitan area on the face of the earth and |
amgoing to try and do ny best to at |east achieve one



portion of that stated goal.

MR BIRMNGHAM M. Del Piero, unfortunately the
Mayor of the City of Los Angeles frequently does nany things
wi t hout consulting with the attorneys representing the
Depart ment of Water and Power.

But | prepared based upon what the Hearing O ficer
said | ast week to cross-exam ne the wtnesses of the
Department of Fish and Ganme, Mono Lake Conmittee and those
i ndividuals M. Roos-Collins said woul d be presented with
the Mono Lake Committee w tnesses.

This, again, is the first day |I have heard about the
tufa panel, however we want to designate it, and I am not
prepared to cross-exam ne State Lands or Parks w tnesses. |
am prepared to cross-examine Dr. Stine, not Ranger Carle.

I will make every effort to prepare to cross-exam ne
the witnesses fromthe Forest Service, but | want to say
that this is the first that we have heard of the change in
order of presentation and all we can do is try. W wll
make every effort.

MR DEL PIERO. M. Birm ngham | appreciate your
effort and I know as well as everyone else in this room
knows that this process has been going on not for days or
weeks or nonths, but years.

Had this process gone nore quickly, and | am
probably to blane for that for having been as accommodati ng



to all of the requests and of all of the w tnesses that have
been presented, we would have arrived at the point during
the course of the presentation of the individual party's
cases where State Lands woul d probably be on by now and the
representatives of the Los Angel es Departnent of Water and
Power woul d have been obliged to have prepared to cross-
exam ne those witnesses.

It is a process, and the speed by which this process
has been going on is not necessarily easily controlled by
any of us. So, we have to all try to accommopdate the
situation as best we can.

Soneti mes things nove very quickly as now.

Sonetines, as was the case with certain w tnesses on
econom cs, things nmove very slowy, M. Birm ngham as | am
sure you know very wel | .

kay, we have a panel. M. Cahill, let's go.

MS. CAHILL: You have to basically nmentally divide
this panel. W are going to be dealing with \Wal ker and
Par ker, which are two of the Mono Basin tributaries which
| ogi cally conbi ne thensel ves after Rush and Lee Vining
conpl ete the Mono Basin presentation, and then, we al so have
all of the Onens River, Oaens Valley issues. W have the
upper Onens River, Crow ey Lake, m ddle Oaens River.

The reason why these people are conmbined in addition
to speed is that EBASCO did the reports on \Wal ker, Parker



and the upper Oaens, and so the EBASCO representatives woul d
have been involved in both of those basins in any case.

| would just very briefly like to rem nd the Hearing
Oficer that in its opening statenent the Department of Fish
and Gane indicated that it was perfectly appropriate for the
Board to |l ook at Omens River to the extent it is affected by
Mono Basin water rights at issue here, but we don't believe
this to be the appropriate proceeding to actually set flows,
particularly in the m ddle Oanens River.

I would like to introduce the panelists. W have
Gary Wl ff fromRCE. He was subcontractor to EBASCO on the
three streans.

Next to himis Dr. Richard Sitts. He was Project
Manager for EBASCO of those studies.

Gary Smith will be sitting on this panel in case
there are questions regardi ng the Departnent of Fish and
Ganme. He will have no additional direct presentation.

Next to himis Curtis MIliron, who is an enpl oyee
of the Department who will speak on Crow ey Lake issues.

And finally, Steven Parmenter, also fromthe
Departnment, will speak on mddle Omens River.

I would like to begin with Dr. Sitts. He is the
only one of these w tnesses who has any kind of a |engthy
presentation at all. Two of themw !l sinply incorporate
their testinony. One other has a very short presentation.
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None of them have been sworn.
(Whereupon the wi tnesses were sworn.)
RI CHARD M SI TTS,
havi ng been sworn, testified as follows:
Dl RECT EXAM NATI ON

by M5. CAHILL

Q Dr. Sitts, we will begin with you. Wuld you pl ease
state your nanme and spell it for the record?

A | amRichard Sitts, S-i-t-t-s.

Q And where are you enployed, Dr. Sitts?

A I am enpl oyed by EBASCO Environnmental and work in

their Sacranento office.

Q And have you had opportunity to exam ne DFG Exhi bit
17?2

A Yes, | have.

Q And is that your testinony regardi ng Wal ker and

Par ker and South Parker Creeks?

Yes, it is.

And have you had the opportunity to exam ne
partment of Fish and Gane Exhibit 257

Yes, | have.

And is that your testinmony with regard to the upper
Onens River?
A Yes.
Q Do you have corrections to nmake to that testinony?

O >Qo >



A Yes, | do. They are the errata that you have.

Q Wth the changes indicated on this errata sheet, are
Exhi bit DFG 17 and 25 true and correct copies of your
testinmony in this matter?

A Yes.

MR BIRMNGHAM | wonder if we could identify the
errata sheet that has been passed out by the Departnent of
Fi sh and Gane as DFG Exhibit 17-A?

MS. CAHILL: | was about to ask staff how they
would like to do that.

MR DEL PIERG  Exhibit 17-A for this errata.

VR, SATKOWNBKI: | have it.

VMR DEL PIERG  Done.

M. CAHI LL: Q Dr. Sitts, have you also had an
opportunity to revi ew DFG Exhi bits 56 through 63?

Yes, | have.
And are those reports for projects on which you were
he Project Manager?

That's correct.
And briefly, while we are identifying exhibits, are

A Yes, they are.

Q And are you famliar with the DFG Exhi bit 647

A Yes.

Q And is that also a report on which you were Project
Manager ?

A

Q



you famliar with DFG Exhibit 106, which is an aerial of the
upper Owens River?

Yes.

And that's the one back on the board?

Yes.

And do you know what year that photo was taken?
1944, | believe it is.

And DFG 107, which is covered up, do you know what
hat exhibit is?

Yes.

Coul d you describe it, please?

Yes, it's a partial nosiac of a section of upper
Onens River in the summer of 1990.

Q Have you had the opportunity to review the testinony
subm tted by others as DFG Exhibits 26 through 47?2

A Yes, | have.

Q And are the people who submtted that testinony,
were they either enployees or subcontractors to EBASCO in

t he studi es on which you are going to be testifying?

A Yes.

TO>rPO0>rO0oP

>0 >

Q And did you contact each of those persons and ask
themto submt that testinony?

A Yes, | did.

Q And have you reviewed that testinony and is it

correct with regard to the subject areas in which each



per son wor ked?

A Yes.

Q Whul d you briefly summarize for us your education
and experience?

A Certainly. | have a Bachelor's Degree in Zool ogy

and a Master's and Ph.D. in ecology, all fromthe University
of California at Davis.

Since 1982, | have been enpl oyed by EBASCO
Environnental. | amnow a supervising scientist working on
a nunber of nultidisciplinary environnmental projects.

Q Whul d you please briefly sumrari ze your testinony as
it relates to Wl ker, Parker and South Parker Creeks?

A Yes. The purpose of the studies on Parker, Walker
and Sout h Parker, were to provide plans to restore and
optim ze degraded aquatic and riparian environnents on those
three creeks downstream of the conduit. Each of the streans
is atributary of Rush Creek. The creeks have been diverted
conpl etely several nonths annually until they were

conti nuously rewatered beginning in Cctober of 1990.

There were habitat degradations remaining after that
rewatering which did itself inprove conditions and conti nues
to do so.

The work we undertook was multidisciplinary in
nature, hydrol ogy, geonorphol ogy, geobiol ogy, restoration
We did not use the instreamflow increnental nethodol ogy on



those streans. The studies took place during field work and
took place mainly during the summer of 1990 and sone into
1991.

The recommendati ons that canme out of the work that's
in the exhibits was as foll ows:

To continue the court-ordered flows except with the
nodi fication of the flushing flows. 1In the case of Parker
Creek the flushing flows now reconmended were in the range
of 25 to 40 cfs, and on WAl ker in the nei ghborhood of 15 to
30 cfs, and they were recommended to occur for one to four
days only and to be watched and nonitored during the course
of that time to nmake sure they were not causing probl ens.

W al so recommended constructing a bypass channe
around the conduit for purposes of establishing stream
continuity between reaches above and bel ow that facility.

W al so recommended renovi ng other mgration
barriers for fish, highway crossings and the parshal
flumes.

Further, we reconmended installation of sone
structures into the streamto create fish habitat.

And on the stream banks we reconmended revegetation
of riparian areas that essentially bal anced what woul d have
been estimated to have been | ost over the course of about 40
years.

Along with vegetation, we al so recormended fences to



exclude livestock fromthe areas.

The flow regime and the related conditions we
recomended be re-exam ned after five years, i.e., 1995, and
agai n, perhaps five years |later, and before any of the
nmeasures were inplenmented sone review at the tinme would be
hel pful as the continuing flows are providing some ongoi ng
restoration.

The final reconmendation, | would just like to point
out, is that we recommended the use of consideration of
di stributary channel s downstream of the conduit on Parker
On Wal ker Creek there are old channels there. They have
been identified and are readily apparent. These could be
used to mnimze the adverse effect of erosion in the
riparian areas of the stream channel and restoration
achi eved by distributing the high flows that woul d be com ng
down there in the runoff period.

We recommend that this, however, happen only after
t he assurance that the channels can handl e the capacities
that are likely to come down and streamintegrity is in
pl ace, and it be done on a trial basis, and if it seenms to
work, to continue on.

Q Dr. Sitts, would you briefly summari ze your
testinmony with regard to the upper Onens River study.
A The upper Ownens River, just briefly on sonme

geography, this is Figure 1 in our upper Onmens report. In



the insert we have Gant Lake on Rush Creek which is this
poi nt diversion into Mono Craters Tunnel which enpties at
East Portal into the upper Oaens River.

East Portal is here. Upstreamis Big Springs, a
maj or source of water.

And then, from East Portal to Lake Crowl ey there's
about 20 miles of streamchannel. It is the area that we
studied in detail.

A couple of key features are the North Ditch around
Inaja, a diversion. The electrical transm ssion line
crossing here is the beginning of the public property
section of the river which extends all the way to Lake
Crow ey and is owned by Los Angel es.

Hot Creek conmes in with three tributaries, and they
conme in at various points above the crossing here, which has
a recreational area and the followi ng couple of mles of
channel .

That's a little geography and now to continue on,

t he hydrol ogy data that we evaluated indicated that before
t he di versi ons began, there may have been an average annual
flow just bel ow East Portal in the nei ghborhood of 76 cfs.
Over the course of the 1941-89 period, the estinmate was that
t he average annual flow was 168 cfs. W were up 92 cfs on
average for the year.

The apparent effects were erosion, w dening of the



channel , straightening of the channel, cutoff neander beds,
and we undertook to get a handl e on what the conditions were
in our effort to cone forth with recommendations for
streanfl ows for brown and rai nbow trout, and plans for
aquatic and riparian habitat devel opnment and managenent.

The approach, again, was multidisciplinary. There were over
a dozen specialty studies done to put this together.

We did use the instream flow increnental methodol ogy
with PHABSIM W nmade nost of our field observations in the
sunmer of 1990 and sone in 1991. These were at base-line
flow conditions following the injunction. W were not
getting export from Mono Lake Basin at the tine.

The maj or unknown during the course of our study was
t he anount of water that would be available from Mono Basin,
so in comng up with streanfl ow recommendati ons we took a
couple of conditions and tried to give a range of expecta-
tions and some gui dance on what m ght work best for fish in
terns of export reginme and timng.

The conditions we | ooked at were base-line
conditions with no export, and then we | ooked at
augnentation with exports, and I will just briefly cover the
base-line. Base-line, typical average back to the 76 cfs,
we had a substantial anmount of fish habitat, and if | could
show a few curves.

This is a figure fromour Upper Omens River Report,



DFG Exhi bit 62. W have area versus flow curves and 76, the
base-line flow for brown trout here, is in the nei ghborhood
of about a quarter of a million square feet of habitat. And
for rainbows, we are also talking in the nei ghborhood of
about a quarter of a mllion, three hundred thousand square
feet, under base-line flow conditions, and under those
conditions, continuous flow fromthe Portal area all the way
down to the | ake.

MR DEL PIERG  You didn't nodel the area above the
fork?

A No, our study area commences at the East Portal and
extends to Lake Crow ey.

W al so found that the study area, East Portal to
Lake Crow ey, the base-line conditions were within the range
that provided what we felt were cl ean spawni ng gravel -si zed
sedi ments al ong the surface of the stream W felt that
there were no barriers to the novenent of fish between
Crow ey and the Portal.

The biomass of the trout we found was up around 346
or so pounds per acre in the upper reach, and declined in
the | ower reach, both for rainbow and brown trout.

The aquatic macrophytes, the |large plants attached
to the bottom of these channels |ike common El odea and sone
of the others were a concern. W found themup to 30
percent coverage in some sections of the river and |lower in
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1 others. W felt they were cover for trout and under those
2 conditions didn't serve as a problem

3 W expected enough flow for riparian vegetation

4 Under base-line there would be sone above optimm
5 tenperatures for trout bel ow Hot Creek on the warnmest sunmer
6 days. There were irrigation diversions under base-line

7 conditions. And as they were at the tinme, they would be

8 unscreened and there would be a loss of fish to those as

9 well as a concurrent loss of trout habitat in the river

10 dependi ng upon the anount of flow diverted.

11 W al so had some concerns about arsenic bel ow the
12 confl uence of Hot Creek which we believe comes from natura
13 sources in Hot Creek

14 So, that's a picture of base-line conditions.

15 So, what about the augnentation situation? Wat

16 gi ves the nost habitat fish as our assignnment was, so we
17 started there and the top line here is the square synbol s.
18 It is greatest at about half a mllion acre-feet at about
19 250 cfs, flowing at East Portal
20 M. CAHI LL: Q Dr. Sitts, which life stage is that?

21 A That's the adult life stage. It puts all the other
22 life stages within 80 percent of their maxi num

23 MR, DEL PIERO. You targeted the adult stage?

24 A W discussed it nore than the others, and certainly,

25 started there. And in this case, we did go for maxi mum



habitat for the adult life stage
MR, HERRERA: As you point to these various figures,
will you identify themfor the record?
A Yes. The top figure is Figure 42 from DFG Exhi bi t
62, our Upper Oanens River Report. It is for brown trout.
MR, HERRERA: As you go through your presentation
identify themso it is clear in the record what you are

poi nting to.
A Surely, I will try to do that. W didn't reconmend
250 cfs. It caused a few concerns. One was that it was

i ndi cated that above 200 or so cfs roughly we began to | ose
some of this clean spawning gravel that |ies over the
streanbed. W get nobre erosion going on

MR, DEL PIERO. Does that straighten out the
channel ?
A W will come to that.

Al so, 250 tends to go overbank, not too much of a
fl oodpl ai n, but pasture flooding.

So, we canme down 50 cfs and took a | ook at 200; 200

cfs in Figure 42 here puts brown trout still way up in
adults in ternms of the maxi mum These conditions are high
up on the possibility for the other |ife stages as well, for

both brown trout and rai nbow trout.
It was within opti numrange for maintaining the
gravel bed. It provided also flows that woul d keep



t enper at ures downstream of Hot Creek in cool conditions,
optimum conditions for fish. It would also dilute sonme of
the arsenic downstream of Hot Creek

As | nentioned before, the average under the '41 to
'89 period was about 168 cfs, so on the annual average we
never even get to 200.

At that point, we took a |ook at taking a bl ock of
water fromthe Mono Lake Basin and putting it in the upper
Onens and what the benefits might be to running it out in a
short frame of time versus a |onger, and we took a 10, 000
acre-foot block. 1In the course of two nonths you woul d get
anot her 80 or so cfs over that tine. W would go fromthe
base-line of 76 or so up to about 150. You would go way up
the curve. You would get a lot of habitat area for that
short period of tinme, and then after that was done, you
woul d go back then to the bottom and there would be nore
advantage to spawning life stages of either species with a
sumer augnentation just over two nonths.

At 10,000 acre-feet rel eased over ten nonths with
an average of about 17 cfs, the increase in habitat area
woul d occur for all life stages on a range perhaps around
ten percent for all |ife stages, adult and spawni ng and so
forth, and in the balance we felt that there would be sone
advantages to running a lower release to cultivate fish and
fish habitat, and we recommended that.
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In conclusion, the flow recomendati ons that cane
out of the upper Omens work were to preserve the natural in-

basin supplies in the upper Omens, to mnimze the

di versions along the upper Oaens, and to rel ease sone
augnent ati on from Mono Basin that was rather constant over
the nmonths of the year starting about July 1, after know ng
how much water m ght be avail abl e.

In regard to the habitat and the plans for
developing it, we cane up with a couple of recomendati ons;
one, the channel straightening that you nentioned and the
meander bends were cut off in a nunber of cases, a couple of
mles of streamlost, and there we reconmended that those be
re-established, and we identified a couple of likely
candi dates to see if it would work.

We recomended trying to do structural things or
reconfigurations to mnimze entrainnent |osses in the
irrigation diversions.

W tried to keep livestock and peopl e disturbance to
riparian areas to the mninmumand with that conme back and
provide nore habitat for fish and inprove the fish; and
then, finally, kind of maintain the inprovenents and keep an
eye on them and adjust them accordingly.

In summary, that's our report.

M. CAHI LL: Q Dr. Sitts, before you concl ude
could you take a | ook at the photo nosaic and tell us what



t hose represent?

A We are | ooking at a section of the upper Owens
Ri ver.
MR DEL PIERC M. Arcularius's ranch?
A It's the Inaja. This image is right here where
North Ditch takes of f downstream from Arcul ari us.
MR DEL PIERO. | flew over it. | recognize it
A It is to portray the rather sinuous flat character

of the valley and the river at this point along with the
presence of operating diversions for irrigation or for
bypass to keep the flows in this section low. This Inaja
bypass reach here is particularly interesting because it
provi des some view of conditions before the diversions as
this North Ditch took a lot of the surplus flow, and this
channel , even though it is small didn't have any of the
cutoffs.

MR, DEL PI ERO. Wen you are flying in on the
manmot h ai rways from Los Angeles it comes straight down the
valley. You go right over the Inaja and Arcularius to the
airport. The day | cane up to the hearing | got to see
t hat .

A Sonetinmes the nore recent approaches fromthe air
show a rather |ightened band of ungrazed pasture, a very
direct clear border along the stretch where they inplenent a
programto have sone exclusion of cattle in that area.



M5. CAHI LL: M. Herrera remnds ne to identify DFG
Exhi bit 107 for the record.

Q Dr. Sitts, do you know when that photograph was
t aken?
A Yes, it was taken the 1st of August, 1990.
MS. CAHI LL: Thank you, Dr. Sitts.
GARY WOLFF,

havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by V5. CAHI LL

Q M. WIff, would you pl ease state your nane and
spell it for the record?

A Yes. Gary Wl ff, Wo-I-f-f.

Q M. Wl ff, have you had the opportunity to review
DFG Exhi bit 28?2

A Yes, | have.

Q And is that a true and correct copy of your
testinmony in this matter?

A Yes, it is.

Q And have you had the opportunity to revi ew DFG
Exhi bit 297

A Yes.

Q Whul d you briefly summarize your qualifications for
us?

A kay. | have a Bachelor's Degree in Cvi



Engi neering from Col orado State University awarded in 1980.
| received a Master of Science Degree in Civil Engineering
in 1983 fromthe University of Washington, and that was with
enphasis in surface water hydrol ogy and hydraulics.

Si nce finishing graduate school in 1983, between
1983 and 1989, | was enpl oyed by the Sinons-Li Associ ates,
Fort Collins, Colorado, as a hydraulic engi neer working on a
variety of water resource projects with a particul ar focus
on sedi nent transport.

From 1989 until the present, | have been enpl oyed by
Resource Consultants and Engineers formerly called Water
Engi neeri ng and Technol ogy as a seni or engi neer, and again,
my responsibilities have been in the water resources area
with a particular focus on sedi nent transport studies.

Q WAt er Engi neeri ng and Technol ogy?

A That's right, WET.

Q And was WET a subcontractor to EBASCO and the Wl ker
Ri ver, Parker, South Parker and upper Oaens River studies?
A Yes, we were.

Q Whul d you briefly describe the work you did on those
st udi es.

A On each one of the streans that we studied |I was

responsi ble for the hydrol ogi c, hydraulic and sedi nment
transport analysis, basically the qualitative anal yses that
were perfornmed. | also worked very carefully with Karen
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Fi sher, the project geonorphologist, and I will just say I
amwel| aware of the work she did and | understand it.
MS. CAHI LL: Thank you very nuch.
CURTI S M LLI RON
havi ng been sworn, testified as follows:
Dl RECT EXAM NATI ON

by V5. CAHI LL

Q M. MIlliron, Wwuld you pl ease state your nane and
spell it for the record?

A My nane is Curtis MIliron, Mi-l-I-i-r-o-n.

Q M. MIliron, have you revi ewed DFG Exhi bit 487

A | have.

Q Is it a true and correct copy of your testinony?
A Yes, it is.

Q Do you have any corrections to nake to it?

A No, | do not.

Q Have you revi ewed DFG Exhi bit 49?

A Yes, | have.

Q And is it a true and correct copy of your qualifi-
cations?

A Yes.

Q Whul d you pl ease summari ze your education and

experi ence for us?
A | have a Bachelor's Degree in fishery biology from
Oregon State University in 1980. | have 20 years of



experi ence working on fisheries managenent and research on

both | akes, rivers, streans, and since 1984, | have been

working with the California Departnent of Fish and Gane.
Since 1986, | have been working on Crow ey

Reservoir, and in 1987, | took over the managenent of

Crow ey Lake Reservoir.

Q Have you had an opportunity to review DFG Exhibits
107 through 1117

A Yes, | have.

Q And are those exhibits that you submtted to
acconpany your testinony here?

A Yes, they are.

Q Whul d you pl ease sunmari ze your testinony?

A Crow ey Lake is a fishery of great inportance to the

State of California and probably even nore so to the
residents of Southern California, who use the |ake
ext ensi vel y t hroughout the six-nmonth season

The Departnent of Fish and Gane nanages Crow ey Lake
in adfferent way than we nmanage nost of our other water
because of its rich productivity.

First, fish are put into Cow ey Lake under the
managenment schene called Put and G ow where we put fish in
at a smaller size than we do many of our roadside waters,
generally ranging fromthree to ten fish per pond, and we do
that in either August or Septenber. The follow ng season



starts the last Saturday in April and anglers are generally
catching fish over a pound and about 12 to 14 inches in
length. So, it is a very productive system It grows many
tons of fish.

The six-nonth season is divided into two parts. The
first three nmonths is a catch-and-keep oriented fishery that
has been with us for many years, really since the |ake
filled. The regulations for that fishery are five fish
maybe kept each angling day. Regular regulations in terns
of year restrictions apply, so it is a very liberal fishery
and many tons of fish are taken each year.

The second season, or the last three nonths of the
six-month season are regulated quite differently. This is a
trophy-oriented fishery. Fish nust be at | east eighteen
inches total length to be possessed and only two fish may be
taken. Barber's hooks and other restrictive angling nethods
apply.

Also, in the |ake there is a very popul ar Sacranent o
perch fishery. Sacramento perch are inportant in their own
right as a popular fishery, and al so, they provide |arge
nunbers of forage for large trout.

The Departnent, in 1989, started a round of studies
that | managed to better understand the performance of the
various strains of trout we plant, the growh of these fish,
the catch rates, and understand the self-sustaining wld



trout population, including their mgration patterns into
upper Ownens River.

Those studies are still ongoing and we will devel op
a Crow ey Lake Managenment Plan this year fromthe results.

It is apparent to ne that the tenporary cessation of
Mono Basin flows, along with California' s worst drought on
record, have, when taken together, had m ninmal inmpact on the
Crow ey Lake fisheries. Opening weekend and seasonal catch
rates conpare well with historic records. The growth of trout
seens to be as good as it has ever been.

Qur data does show, though, that the catch of
trophy-sized trout as a percentage of the total catch has
declined during the | ate season in those years when
reservoir storage is greatly reduced after August, or when
water storage is at very |low | evels.

The trophy-sized trout are still in the | ake, we
bel i eve, and we are quite confident of that. However, they
have just taken up residence in a different portion of the
| ake. Instead of being near the surface and providing top
water fishery action, they are down deeper where they make
their living, which makes them | ess available to anglers.

Therefore, | conclude and agree with the Draft EIR
that a five percent reduction in Crow ey Lake surface area,
which is described as the worst-case scenario in the DEIR
wi Il have mnimal inpact to this fishery as a Whol e.



The Departnent of Fish and Gane does take the
position that water stored in Crowl ey Lake shoul d be managed
to protect and enhance the trophy fishery. For exanple,
mai nt ai ni ng stabl e | ake | evels during the aquatic vegetative
grow h season when conbined with a m ninmum | ate season
storage requirenment, will result in enhancenent of the
trophy trout fishery.

MS. CAHILL: Thank you.

STEVEN C. PARMENTER
havi ng been sworn, testified as follows:
DI RECT EXAM NATI ON

by V5. CAHI LL:

Q M. Parnenter, would you please state your name and
spell it for the record.

A Yes. M nane is Steven C. Parnenter, P-a-r-me-n-t-
e-r

Q M. Parnenter, how are you currently enpl oyed?

A I am an Associ ate Biologist with the Departnent of
Fi sh and Gane.

Q And have you revi ewed DFG Exhi bit 507

A Yes.

Q And is it a true and correct copy of your testinony?
A It is.

Q Do you have any changes to make?

A No.



Q Have you revi ewed DFG Exhi bit 517?

A Yes, | have.

Q And is it a true and correct copy of your resune'?
A It is.

Q And woul d you briefly sumrari ze your education and
experience for us.

A | have a Bachelor's Degree in Biology with honors
fromthe University of California, Santa Cruz. | spent an

addi ti onal year studying Limology at the University of
Uppsal a i n Sweden.

| have five years of technical experience in
hydr ol ogy and fisheri es managenent .

In addition to that, | served three years as Aquatic
Bi ol ogi st for Kings River Conservation District, San Joaquin
Val | ey.

And | spent the last five years as a Fishery
Bi ol ogist in the Bishop office of the Departnent of Fish and
Gane.

Q And what is your role with regard to the
Department's wild trout progranf
A Since January, '91, | have held a position

speci alizing in the managenent of the nore exceptional wld
trout and steel head resources in the Eastern Sierra and
Southern California region. | conduct fishery investiga-
tions of managenent planning in concert with the local area



bi ol ogi sts and with the Departnent's statewi de wild trout
project in Sacramento.

Q And in that capacity, you are famliar with the
m ddl e Osens River; is that correct?
A Yes, it is one of the designated wild trout waters.

MS. CAHILL: Thank you.
MR DEL PIERO. How was Big Bear's hearing
yest erday?

A Much better than the prior ones, | would say.
MR DEL PIERO. Sorry | missed you. It's over.
A That's the inportant part.

MR, DEL PIERO  This panel is being offered on
behal f of the Departnent?

M5. CAHILL: That is correct.

MR DEL PIERO. M. Birm ngham-- M. Dodge.

VR DODGE: Can we take a two-mnute break?

MR DEL PIERO W can take a ten-minute break. |
have two phone calls to make.

(Recess;

MR DEL PIERO. Ladies and gentlenen, this hearing
will again cone to order.

| told some of you, | think I mentioned it earlier
this nmorning, but I will state it again. W are going to

break at 5:15. We will return at 7:15, which will give us a

t wo- hour break for dinner.



MR DODGE: On the break, M. Chairman, we find our
schedul e, our remai ning maj or panel, and we are shooting to
do that Monday norning. W have two of the three people
avai | abl e and we are checking on the third.

MR DEL PIERO. M. Birm ngham you nay proceed.

CROSS- EXAM NATI ON
by VR Bl RM NGHAM
Q First, let me just make sure | get everybody
straight. M. WIff and Dr. Sitts, you are here testifying
about three different topics; is that right?

MR WOLFF: A Basically, three streans.

Q You prepared a study on Wal ker Creek; is that
correct?

DR SITTS: A That's correct.

Is that the study on Parker Creek?

That is correct.

And a study on the upper Ownens River?

Yes.

MR WOLFF: A Yes.

How many pages in the study on the upper Oaens
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DR SITTS: A Over 200.

On the Wl ker Creek, how many pages is that study?
W are a little over 100 on those.

On Wal ker and Parker it is about 120 for each
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report; isn't it?
A That's right.

MR BIRM NGHAM | am maki ng nmy showi ng so when |
ask for nore tine.

MR DEL PIERG  You don't have to do it for this. |
only indicated that for rebuttal and the Board still has to
approve that. And | amwilling to acknow edge you have a
maj or task before you and I amw lling to grant you the
appropriate tine.

MR BI RM NGHAM  Thank you.

Q M. MIlliron, you said you are the Manager of the
Department of Fish and Gane's Crowl ey Lake prograny is that
correct?

MR MLLIRON. A Yes, it is.

Q | would like to ask you, you said you took over that
programin 1987; is that right?

A Yes'

Q | have got an article here fromthe Los Angel es
Times. | amshowing you this article fromthe Los Angel es

Ti mes dated October 21, 1985. Have you ever seen this
article before?

A 1985, | probably have not seen that article. | have
seen many articles on Crow ey; this one, no.
Q There's a headline that says, one of the best kept

fishing secrets, and then there is the date.



00197

MR DEL PIERO. And they are printing it in the L.
A. Tines.

MR, DODGE: There is no foundation for reading the
article.

MR BIRMNGHAM | am asking the witness a question
about an opinion that's expressed in the article, and |
think I amentitled to cross-exam ne on the basis of
opinions that M. MIliron has expressed.

Q This is an article that appears to be about Crow ey
Lake; is that correct?

A It appears so.

Q There is a Departnment of Fish and Gane biol ogi st by
the nane of Darrell Wng quoted in this article. | wll

read his statenent:

The articles says, and this is in the first col um,
Departnment of Fish and Gane Biologist, Darrell Wng, hinself
a fly fisherman: W are talking world class fly fishing.

" mnot expert, but I'm catching 18 and 19-inch brown
trout with no trouble.

I amgoing to ask you to assune M. Wing said that.
Wul d you agree with M. Wong that through the period of the
m d-eighties Crow ey Lake was a world class fly-fishing
site?

A | would agree with M. Wing they caught fish with no
trouble and I would agree that Crow ey Lake was a very



desirable fishery. World class is a little nebul ous, but it
is certainly an inpressive fishery.

Q Now, M. MIlliron, you testified about a study that
you conducted since 1989 concerning the fishing success of
Crow ey Lake?

A Yes.

Q And | believe it states in your testinony that since
di versions were reduced, the inpact on fishing success at
Crow ey Lake has been minimal; is that correct?

A Yes.

Q The data that you collected are data that relate to
fishing success for planted trout; is that correct?

A Fi shing success for all trout and for Sacranento
perch as well.

Q Do you have specific data that relates to wild trout
for Crow ey Lake since 19897

A There has been a collection of all trout data, so

do have data that included wild trout, and since we mark

hat chery trout we can, by reference, understand the wld
trout catch as well.

Q Now, is it correct that since 1989, the fishing
success wWith respect to wild trout at Crow ey Lake has
decl i ned?

A That, | don't know. It nay be available within the
data that has been collected, but | could not say that right



of f.

Q You can't tell us what the percentage of wld trout
at Crowl ey Lake is right now, the percentage of the fish
t hat have been taken?

A You are going to have to be nore specific, M.
Bi rm ngham because there's two different seasons at
Crow ey. | know nore about the one season where we see a

lot nore fish which have been narked. The second season is
alot nmore difficult to characterize in that sense because
nost of the fish, even those that are of |egal size, are
returned to the | ake.

Q Vll, let's talk about the 1992 season. You
collected data in 1992, M. MIliron?

A Yes, we did.

Q Now with respect to the first half of the season,

what was the percentage of wild trout that conprised the
fish taken at Crowl ey Lake?

A I don't know the actual nunber. That's not within

my direction. | can only give you a qualitative answer, and
that would be, as it has been in the past, the vast majority
of fish that are taken the first three nonths of the season
are the fish that were planted the year previous by the
Department of Fish and Gane.

Q Now, you state that's consistent with the history of
the fishery at Crow ey?



A Yes.

Q It is correct; isn't it, that in the md-sixties
nmost of the fish that were being taken at CrowW ey were wld
trout?

A | don't believe that's correct.

Q Now you said that there has been a decline in what
you refer to as the trophy trout?

A Yes.

Q | don't nean to be argunentative, is that a nebul ous
trout trophy?

A Trophy-size trout may be another term W define
trophy size as greater than 18 inches. Sonetinmes we say
greater than 15. It is just a termwe used to gauge from

year to year either a trend, or in the case of an 18-inch
size, that's the total length, it's a termused to define a
| egal size fish

During the second season, and | also said that it
wasn't a decline in the population as far as we can discern
but rather, a decline in the catchability of the fish or
their availability to anglers.
Q Now, do you have any enpirical data on which you are
basi ng your statenent that there is not a popul ation
decl i ne?
A There is sone professional judgnment as well as sone
enpirical evidence. | can get into that, if you would like.



Q VWhat are the enpirical data that you have that the
popul ati on of trophy-sized trout hasn't declined in Crow ey
Lake since 19897
A There's a good representation of large trout in the
early season catch; that is, it is either consistent or over
what we have seen pre and past openi ng weekend surveys which
is our nost consistent record of data, and anglers are able
to catch large fish

We are certainly able to catch large fish with our
DFG sanpl i ng nethods, but the methods that anglers enploy to

catch those large fish has changed, and that, | believe, is
in direct relation to the nanagenment of water storage at
Crowl ey Lake.

Q Now, in your testinony you tal ked about some kind of

a managenent proposal that the Departnment of Fish and Gane
has.

A No, the studies that | have been conducting since
1989 will ultimately be used to craft a Department Crow ey
Lake Management Pl an.

Q But you haven't made that Managenent Pl an public?
A It's in progress.

Q So the answer to ny question is yes?

A It isno, it is not a public docunment at this tinme.
Q Now, et me ask you a question, M. MIlliron, in

your professional judgment, are two years of data an



adequat e basis for making concl usi ons about the condition of
a fishery under a changed fl ow regi ne?

A I would hesitate to answer that question w thout
nmore information. Could you draw a cl earer picture?
Q Your testinony indicates you have coll ected two

years' worth of data about the fishery at Crowl ey since
di versions out of Mono Basin termnated; isn't that correct?

A We have col |l ected many years of data at Crow ey
since the |l ake has really been stocked. There's been many
many years of opening weekend angler interview data. | have

had an active angler interview programfor the last two
years which has intensified and has resulted in a season-

| ong study.

Q But your testinony nmakes a comnpari son between the
conditions that existed when water was being exported from
the Mono Basin and conditions that existed at Crow ey after
exports fromthe Mono Basin were term nated; isn't that
correct?

A Yes, it does.

Q And the conparison that you make is based on two
years of data, 1991 and 19927

A We had a full 1993 season which just concl uded.

Q The testinony that you have submitted was based upon
1991 and 1992 data; is that correct?

A Yes.



Q Now, |l et me ask you again in the context of the
opi nions that you have expressed about the conparison in
your testinony, are two years of data an adequate basis for
maki ng concl usi ons about the condition of the fishery under
different flow regi nes?

MR, DODGE: (bjection, asked and answered

MR, DEL PIERO  Overrul ed. Answer the question
A In this particular instance, | believe they are, and
the reason for that is because Crowey is a very productive
systemand it is very quick and fast reacting.

We put inathird of a mllion fish in August and
Sept enber and by the follow ng year the perfornmance of those
fish is well known to us. They either grow and are there to
be caught, or they are not. That's an oversinplification
of course, but the turnover, the tine for when we nake a
managenent nove to when we get a response fromt hat
managenent is very rapid.

MR BIRMNGHAM At this point, | would nmake the
same request | made this nmorning of the Department of Fish
and Gane, that we be provided copies of the data related to

the take of wild versus planted fish at Crowl ey Lake in 1991
and 1992.

MR DEL PIERO. | think the testinony was they had
summaries of all types and in order to get the information
on wild trout, a function had to take



